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DISCOVERY OF LOSS 


By Fred. S. Knight 

What constitutes “discovery of loss” within the meaning of a 
robbery policy, which provides that in the event of a claim for loss 
under the policy “affirmative proof of loss under oath * * * must be 
furnished to the company at its offices in Chicago within sixty days 
after discovery of loss’? In Wolinsky against National Casualty Com- 
pany, 177 North Eastern 588; 77 Insurance Law Journal 1467, recovery 
was permitted despite the fact that proof of loss was not furnished until 
sixty-two days after the occurrence of the loss. 

On April 3, 1929, Nathan Wolinsky, sixty-seven years of age, who 
was engaged in the jewelry and loan busines in Canton, was assaulted 
while in his storeroom and both he and his daughter who was assisting 
him were bound with ropes. The jewelry Wolinsky bought and sold 
was kept by him in a compartment of his safe, where he also kept the 
book containing an inventory of the jewelry. The robbers took the 
jewelry from the safe and also took the inventory book. The proof 
of loss was posted on June 3, 1929, and was received by the insurer on 
the following day. Defendant denied liability on the ground that proof 
of loss had not been furnished within the time required by the policy. 
On the trial, there was evidence that after the robbery, plaintiff was in 
such a state of nervousness and shock that while he knew that loss had 
occurred, he was unable for some time because of his condition and 
because of the loss of his inventory book to determine the amount of 
loss. The assured had judgment in the trial court, but the judgment 
was reversed by the Court of Appeals. 

In reversing the judgment of the Court of Appeals, the Supreme 
Court of Ohio, pointed out that the policy condition was that sworn 
proof of loss must be at the company’s offices in Chicago within sixty 
days after the discovery of the loss and that the testimony disclosed 
that due to his condition and the loss of the inventory book, the assured 
was unable on the afternoon of April 3, 1929, when the loss occurred, or 
for some time thereafter to ascertain the extent of the loss, proof of 
which including the amount and value of the stolen property was 
required to be sent to the insurance company. The Court held that the 
assured was entitled. to a reasonable time and opportunity to discover 



























the extent of the loss and that under the circumstances the discovery 
of the exent of loss and the furnishing of the proof of loss to and its 
reception by the insurer on July 4, constituted compliance with the 
requirements of the policy. 

In reading the word “extent” into the provision requiring written 
proof of loss within sixty days after the discovery of loss, the court 
has disregarded the clear intent of the parties that the assured shall 
have sixty days from the discovery of the loss to determine the extent 
thereof and make the required proof. 


NOTICE OF CANCELLATION 


The mailing of a cancellation notice by registered mail with return 
receipt demanded is considered by many as the only sure means of 
obtaining proof of giving of notice of cancellation. However, an 
attempted cancellation of an indemnity policy was recently held ineffec- 
tive by the Supreme Court of New Jersey in Werner et al. v. Common- 
wealth Casualty Company, 156 Atlantic 116; 77 Insurance Law Journal 
1440, where the cancellation notice was sent by registered mail with 
return receipt demanded, but was not delivered to the insured. 

An automobile liability policy was issued by the defendant, Common- 
wealth Casualty Company to one Bongiorno which contained a provision 
that the policy might be cancelled at any time by either of the parties 
upon written notice to the other, stating when thereafter cancellation 
should be effective. It was also provided in the policy, that notice of 
cancellation in writing, mailed to or delivered at the address of the 
assured as given in the policy, should be sufficient notice. Notice of 
cancellation was sent by the insurer to the insured at the address given 
in the policy on October 3, 1929. The notice was sent by registered 
mail with return receipt demanded. The notice was returned to the 
insurer by the post office with the stamp of the postal authority “Return 
to the writer unclaimed, Clifton, N. J.” On December 5, 1929, plaintiff 
May Werner was struck by an automobile owned and operated by the 
assured. Judgments against the assured were obtained by the plaintiff 
and her husband, but execution issued thereon was returned unsatished 
because of the insolvency of the assured. Suits were then brought to 
recover on the policy. 


The Supreme Court of New Jersey held that the policy contained 
no provision for the sending of the cancellation notice by registered mail 
and that by so doing and asking for a return receipt the defendant 
assumed the responsibility of personal delivery to the assured. It was 
also held that, to be effective, notice of cancellation of the policy must 
have been brought home to the assured. 

The opinion of the court would seem to be open to a legitimate 
inference that if the notice had been duly mailed to the assured at 
the address given in the policy without being sent by registered mail 
and a return receipt demanded, cancellation of the policy would have 
been effective. 













Mutual Life Ins. Co. v. Sargent 


MUTUAL LIFE INS. CO. OF NEW YORK vy. SARGENT. 
No. 6074. 
Circuit Court of Appeals, Fifth Circuit. July 9, 1931. 
Rehearing Denied Aug. 5, 1931. 
51 Federal Revorter (2d) 4. 
1. INSURANCE. 

Death is “accidental,” within double indemnity clause of life policy, though 
resulting from intentional act of another, if insured is not aggressor or wrong- 
doer. 

The foregoing rule is nevertheless applicable even though insured is 
aggressor, if he could not reasonably anticipate bodily injury resulting 
in death to himself at the hands of another. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 

That person in going about business subjects himself to danger with con- 
scious knowledge thereof does not preclude finding that death was accidental 
within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

3. INSURANCE. 

Doing something which culpably provokes act causing death precludes find- 
ing that death was accidental within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

4. INSURANCE. 

Proof that insured was killed by another raises presumption that death was 
accidental within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

5. INSURANCE. 

Where insurer proves that death occurred as result of affray or encounter 
plaintiff suing upon double’ indemnity provision of life policy has burden to 
prove accidental death. 

Proof that death was accidental within foregoing rule may be accom- 
plished by showing that insured was not aggressor, or if he was ag- 
gressor that he could not in the circumstances reasonably have antici- 
pated that he would be killed. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

6. INSURANCE. 

Whether death was accidental within double indemnity clause of life policy 
becomes question for jury, where any issue of facts exists regarding occurrence. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

9. INSURANCE. 

Evidence held for jury whether insured’s death resulting from shooting was 
caused by accidental means within double indemnity clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

_ Appeal from the District Court of the United States for the Northern Dis- 
trict of Alabama; William I. Grubb, Judge. 

Suit by H. S. Sargent, administrator of the estate of W. C. Beck, deceased, 
against the Mutual Life Insurance Company of New York. Judgment for the 
plaintiff, and the defendant appeals. 

Affirmed. 

Douglas Arant, of Birmingham, Ala. (William M. Neal, of Birmingham, 
Ala., Frederick L. Allen, of New York City, and Bradley Baldwin, All & White, 
of Birmingham, Ala., on the brief), for appellant. ; ; 

W. H. Mitchell, of Florence, Ala., and A. N. Carmichael, of Tuscumbia, 
Ala., for appellee. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 
HutcueEson, Circuit Judge. a 
This appeal is from a verdict and judgment in favor of appellee, plaintiff 
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below, in a suit upon a policy providing double indemnity for death effected 
solely through external, violent, and accidental means. 

At the close of the evidence, appellant, defendant below, moved for an 
instructed verdict on the ground that the evidence did not permit of any other 
conclusion than that, though deceased came to his death through external and 
violent means, yet the death was not an accidental one because induced by the 
voluntary actions of deceased when he knew or ought to have known that his 
death would reasonably result. 

Only one error is assigned, the action of the court in not taking the case 
from the jury. The charge of the court is not brought up in the record, and it is 
conceded that as the case was one for the jury, the court directly and fairly 
submitted the issues. 

Appellee invokes the rule that “the jury must determine the fact as to what 
caused the death. There need not necessarily be direct proof or evidence of the 
cause. The cause may be found by the jury from facts and circumstances.” 
Laessig v. Travelers’ Protective Ass’n, 169 Mo. 272, 69 S. W. 469, 471. 

That if an occurrence is as to the insured “unforeseen, unexpected and 
unusual, not taking place according to the usual course of things and therefore 
accidental in the usual, natural and popular meaning of the word,” it is an 
accident. Strother v. Accident Ass’n, 193 Mo. App. 718, 188 S. W. 314; Nerrow 
v. Pacific Mutual Life Ins. Co. (Mo. ‘App.) 294 S. W. 97, 99; Laessig v. 
Travelers’ Protective Ass’n, 169 Mo. 272, 69 S. W. 469. 

He insists that this is pre-eminently a fact case for the jury. That before 
such a policy may be, as a matter of law, defeated, the chain of consequences 
must be more clearly and tightly drawn between an inexcusable act on the part 
of the insured and the fatal result than the record in this case draws it. That 
whether the deceased should have reasonably expected the result which followed 
his remaining at or returning to the place of the attack upon him was for the 
jury, and that an instruction for the defendant would have been as unreasonable 
as one for the plaintiff. 

That appellee’s position is the correct one we think a brief review of the 
record, in the light of the applicable law, will show. 

The law of the case presents little difficulty, and may be stated in terms of 
established propositions. 

[1] That death is none the less accidental, within the terms of a policy like 
the one in suit, because of the fact that it results from the intentional act of 
another, if the insured is innocent of aggression or wrongdoing, or even if he is 
the aggressor, if he could not reasonably anticipate bodily injury resulting in 
death to himself at the hands of another. Occidental Life Ins. Co. v. Holcomb 
(C: CA) 10°F... (28): 125, 726. 

[2] It is equally well settled that the fact that a citizen in going about the 
business of his life in the performance of his duties or obligations subjects himself 
to or meets when it is pressed upon him a hazard or danger, with conscious 
knowledge of such danger, does not prevent a finding that his death was accidental. 
Myrtle B. Sackett v. Masonic Protective Ass’n, 106 Neb. 238, 183 N. W. 101, 
17 A. L. R. 188 and note; Interstate Busincss Men’s Acc. Ass’n v. Lester (C. C. 
A.) 257 F. 225; Employers’ Indemnity Corp. v. Grant (C. C. A.) 271 F. 136, 20 
A. L. R. 1118 and note; Travelers’ Ins. Co. v. Dupree, 17 Ala. App. 131, 82 
So. 579. 

[3] “If the party does something which culpably provokes or induces the act 
causing his injury or death, then the result is not accidental; but, if he is wholly 
free from culpability himself, the result is accidental as to him.” Interstate 
Business Men’s Acc. Ass’n v. Lester (C. C. A.) 257 F. 225, 230; Occidental Life 
Insurance Co. v. Holcomb, supra. 


[4] Upon the matter of proof it is the law, though there are one or two 
authorities contra [New York Life Ins. Co. v. Ollich (C. C. A.) 42 F. (2d) 399, 
401], that while the burden is upon plaintiff in cases of this kind to prove death 
resulting from external, violent and accidental means, proof without more that 
insured was killed by another raises the presumption that death was accidental, 
and makes out a prima facie case in the absence of evidence to the contrary. 
Smith v. New York Life Ins. Co. (C. C. A.) 31 F. (2d) 281; Nerrow v. Pacific 
Mutual Life Ins. Co. (Mo. App.) 294 S. W. 97, 99; Withers v. Pacific Mutual 
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Life Ins. Co., 58 Mont. 485, 193 P. 566; Aetna Life Ins. Co. v. Rustin, 151 Ky. 
103, 151 S. W. 366; Jones v. U. S. Mutual Acc. Ass’n, 92 Iowa, 652, 61 N. W. 
485; Aetna Life Ins. Co. v. Little, 146 Ark. 70, 225 S. W. 298. 

[5, 6] If, however, defendant makes proof that the death occurred as the 
result of an affray or an encounter, then it is incumbent upon the deceased to 
take the initiative again and show by other evidence that the death was accidental. 
Smith v. New York Life Ins. Co. (C. C. A.) 31 F. (2d) 281. And this can be 
accomplished by showing that the insured was not the aggressor or if he was the 
aggressor, that he could not in the circumstances reasonably have anticipated that 
he would be killed. Smith v. New York Life Ins. Co., supra; Occidental Life 
Ins. Co. v. Holcomb (C. C. A.) 10 F. (2d) 125. In each case if there is any 
issue of fact as to how the matter occurred, and as to what ought to have 
reasonably been expected as likely to ensue, the matter is for the jury. Smith v. 
New York Life Ins. Co., supra; Employers’ Indemnity Corp. v. Grant (C. C. A.) 
271 F. 136; Aetna Life Ins. Co. v. Gallaway (C. C. A.) 45 F. (2d) 391; Nerrow 
v. Pacific Mutual Life Ins. Co. (Mo. App.) 294 S. W. 97, 99. 

[7] It is true enough that the rule, though not universal, is well established 
in the federal courts, and in some state courts, that the uncontradicted testimony 
of a witness not impeached or discredited in any way, to a plain and simple fact 
capable of contradiction if untrue, does not raise an issue of fact to be sub- 
mitted to a jury. Thomas v. Hawthorne (Tex. Civ. App.) 245 S. W. 973; 
Chesapeake & O. Ry. Co. v. Martin, 283 U. S. 209, 51 S. Ct. 453, 75 L. Ed. —; 
Still v. Stevens (Tex. Civ. App.) 13 S. W. (2d) 956. 

[8] It is also true, however, that where there are facts and circumstances or 
the testimony of witnesses which furnish contradiction, or where, as here, the 
testimony cannot be controverted because it relates to statements by or trans- 
actions with a decedent, whose lips are sealed by death, it is for the jury to 
judge the truth of the testimony, and to say whether the statements attributed 
to the deceased were in fact made by him. Aetna Life Ins. Co. v. Gallaway 
(C. C. A.) 45 F. (2d) 391; Casualty Reciprocal Ex. v. Parker (Tex. Com. App.) 
12 S. W. (2d) 536; Smith v. Mutual Life Ins. Co. (C. C. A.) 31 F. (2d) 280; 
Note Kelly v. Jones, 8 A. L. R. 792. 

[9] Coming to the record in the case, it therefrom appears that on plaintiff's 
side there is testimony of an insulting, abusive, and threatening attack, wholly 
unprovoked, made upon Beck, the insured, by the man who killed him. That at 
that time the insured and his companion, Mrs. Thurman, to whom he was engaged 
to be married, were in the act of assisting Tapp, the slayer, to get his car out 
of the ditch in which it was overturned. That as the result of the encounter 
between Tapp and Beck, in which Tapp wildly flourished his pistol and scattered 
the crowd, everybody went away from the place except Tapp and his companion, 
Mrs. Thurman who was in the car, Beck, and Nix, on whose testimony appellant 
mainly relies. Nix testified in substance that after having been attacked the 
insured came to him complaining of Tapp’s treatment of him, saying, “I ought 
to shoot him.” That to his advice to let Tapp alone, Beck replied, “I am going 
up there and shoot him down,” and jerking his pistol from his overcoat pocket, 
he started in the direction of Tapp, who was a short distance away at the car; 
that he (Nix) walked over to the commissary and spoke to his daughter, stopped, 
and the shooting began. That he heard pistol shots but saw none. 


Against this version of the shooting, Mrs. Thurman testified that after she 
had gotten the car out of the ditch and started towards her home, as she passed 
by Tapp he said to her, referring to the insured, “Old man Beck put chunks in the 
road to ditch me,” and that upon her remonstrating, “He did not do it; you owe 
him an apology for talking that way,” Tapp raised his pistol, pointed it in the 
general direction of Beck and herself, and fired at Beck. That during the shoot- 
ing Tapp killed Beck, shot her, and fired at Weaver, his companion. 

She also testified that when she tried to assist Beck, Tapp said: “Don’t turn 
the damned * * * over; if you do I will shoot him in the back.” During the 
shooting, Beck shot Tapp twice. During these occurrences Tapp was acting 
under the influence of liquor. 


Upon this testimony the jury concluded, as it had a right to do, that Tapp, 
drunken and dangerous, incensed because of his fancied grievance at Beck for 
putting chunks in the road, was moved to the killing by Mrs. Thurman’s just 
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and bold resentment of his meanness, and that drunk and irresponsible, he did 
just as Mrs. Thurman said he did, commenced the firing, Beck shooting only in 
self-defense and to protect himself and Mrs. Thurman. For while it is true 
that Nix’s testimony as to the statements made by Beck, were not directly con- 
tradicted, they could not have been for Beck was dead, and no one else, accord- 
ing to Nix, was present. Besides, the statement of Mrs. Thurman as to how the 
matter occurred contradicted Nix just as he was contradicted on many other 
points of the record, as to what was said and done. The jury had before them 
the fact of Nix’ active interest in defending Tapp from the murder charge, 
voluntarily taking measurements and preparing himself to testify, the inherent 
improbability of the statement that Beck, having Mrs. Thurman under his pro- 
tection, would have deliberately exposed her to the risk of a pistol duel, and 
the numerous contradictions between Nix’ testimony and that of other witnesses 
as to what was said and done at the first encounter. Nix alone, of all the wit- 
nesses, testified that Tapp did not curse and abuse Beck, that Beck was himself 
angry, and that Beck ordered Mrs. Thurman out of the car, on which latter 
point he was flatly contradicted by Mrs. Thurman and corroborated by no one. 

All of these matters were for the jury in weighing the evidence and deter- 
mining what actually transpired. In this case not only what men did and said, 
but the motives which prompted them, the springs from which their speech and 
action flowed, were in question. In such a case what men did, and what reason- 
able men would have expected to flow from what they did, is for the jury, and 
it would have been, as appellee said, as reasonable, but not more reasonable, for 
the court to have instructed a verdict for plaintiff because of the inexcusable 
aggressiveness of Tapp, as for it to have instructed a verdict for defendant 
merely because Beck stayed at, or returned to, the place of the first encounter, 
and returned the fire of Tapp when Tapp attacked both him and his companion. 

Finding the record without error, the judgment of the court below is affirmed. 





BACH v. WESTERN STATES LIFE INS. CO. No. 374. 
Circuit Court of Appeals, Tenth Circuit. July 6, 1931. 
52 Federal Reporter (2d) 191. 
1. INSURANCE. 

Insurer, applying cash reserve of life policy to payment of loan and ex- 
tended insurance, was not liable on policy thereafter lapsing before insured’s 
death. 

Policy provided that loan should become payable if any premium or 
interest on loan was not paid when due, and further provided that in 
that in that event notice and demand was waived and pledge foreclosed 
by satisfying loan as provided in policy to effect that such. indebtedness 
should reduce the amount of the reserve values or shorten extended 
insurance period and that any indebtedness would reduce proportionately 
any benefit under the policy. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE. 

Regular payment of premiums on life policy is very essence of agreement. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from the District Court of the United States for the District of 
Utah; Tillman D. Johnson, Judge. 

Action by Julia Lottie Bach against the Western States Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 


H. L. Mulliner, of Salt Lake City, Utah, for appellant. 

Frank A. Johnson, of Salt Lake City, Utah (Charles C. Dey, A. L. Hop- 
paugh and Robert E. Mark, all of Salt Lake City, Utah, on the brief), for 
appellee. 

Before Lewis, Phillips, and McDermott, Circuit Judges. 

McDermott, Circuit Judge. 

The plaintiff (appellant) was denied recovery on a $5,000 policy of insur- 
ance issued on May 10, 1915, on the life of her husband, who died on May 27, 
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1927. The defense was that the policy lapsed on July 2, 1925. 
agreed. 

The policy is the ordinary “old-line” life policy, with reserve values. It 
provides: 

“The consideration for this insurance and all benefits hereunder shall be 
the declarations, answers and agreements made in the application for this policy, 
which is made a part hereof, and the payment of One hundred and Eighty-two 
and 00/100 Dollars in advance before this contract shall take effect, as the 
premium for an insurance terminating on the Tenth day of May, 1916. 

“In consideration of the said application and the payment to the Company 
of a like amount in the succeeding years, at the Home Office of the Company on 
or before the same days, or upon the presentation of a receipt for the said 
amounts signed by the Secretary of the Company and countersigned by an au- 
thorized agent of the Company, this contract shall be renewed and continued 
as an ordinary life policy, subject to all of the provisions herein. 

“If any premium shall not be paid on or before the date when due, the 
liability of the Company hereunder shall be only as hereinbefore provided.” 

The policy includes a table of guaranteed reserve values which sets out 
the “Cash or Loan Value,” the “Paid-up Insurance” and the “Automatic Term 
Insurance” at the end of each policy year commencing with the second. As 
to loans, the policy provides that the company will advance, on request and on 
the sole security of the policy, an amount up to the cash value of the policy; 
that such loan shall bear interest at five per cent. payable at the end of each 
policy year. It provides: 

“Failure to repay any such advance or to pay interest shall not avoid this 
policy unless the total indebtedness hereon to the Company shall equal or ex- 
ceed the cash value at the time of such failure, nor until one month after notice 
shall have been mailed by the Company to the last known address of the In- 
sured or of the Assignee of record, if any, at the Home Office of the Company.” 

It further provides: 

“If any indebtedness to the Company on account of this policy shall exist 
at the time the above values become available, such indebtedness shall reduce 
the amount of the said loan, cash or paid-up values, or shall shorten the ex- 
tended insurance period, which values or period shall then be adjusted on the 
basis originally used in their calculation. 

“Any indebtedness to the Company, including any balance of the premium 
for the insurance year remaining unpaid, will be deducted in any cash settle- 
ment of this policy or will reduce, proportionately, any other benefit thereunder.” 

While the policy gives the insured three options as to his reserve values, 
it provides that— 

“If any premium shall not be paid on or before the date when due, the 
full amount of insurance hereunder will, without action upon the part of the 
Insured, automatically continue from said due date as term insurance, during 
the term, including the period of grace, specified in column three of the accom- 
panying table.” 

At the end of the eighth policy year, the policy carried a cash value of 
$825 and an extended insurance for 7 years and 204 days (which extends be- 
yond the date of the death of the insured). However, on June 9, 1922, the in- 
sured availed himself of the loan provisions of the policy and borrowed $601.80, 
and executed a loan agreement by which the insured agreed— 

“To pay said Company interest on said loan at the rate of 5 per cent. per 
annum, payable in advance from this date to the next anniversary of said policy, 
and annually in advance on said anniversary and thereafter. ; 

“To pledge, and do hereby pledge, the value of said policy as sole security 
for the payment of said loan and interest.” 


“That said loan shall become due and payable (a) Either if any premium 
on said policy or any interest on said loan is not paid on the date when due, in 
which event said pledge shall, without demand or notice of any kind, every de- 
mand and notice being hereby waived, be foreclosed by satisfying said loan in 
the manner provided in said policy.” | ; ; 

The premium of $182, due May 10, 1923, was never paid, notwithstanding 
the company sent the insured eight notices of the delinquency. Neither did 


The facts are 
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the insured pay any part of the principal or interest of the loan of $601.80. On 
June 11, 1923, the company charged the then due and unpaid loan of $601.80 
against the reserve value of $825; the balance of $223.20 was applied to auto- 
matic term insurance which expired July 2, 1925, which was two years prior 
to the death of insured. If the company had the right to charge this note 
against the reserves on the policy, which was the sole security for the loan, the 
trial court was right. If it did not have such right, then plaintiff is entitled to 
recover. 

[1] The action of the company was in accord with the contract of the 
parties. The loan agreement provided that the loan should become payable if 
any premium, or interest on the loan, was not paid whgen due, which was (in- 
cluding the grace period) June 10, 1923. The agreemefit further provides that 
in that event, notice and demand is waived, and the pledge foreclosed by satis- 
fying the loan as provided in the policy. The policy provides that such indebt- 
edness shall reduce the amount of the reserve values “or shall shorten the ex- 
tended insurance period” and that “any indebtedness * * * will reduce, propor- 
tionately any benefit” under the policy. Moreover, such action is in accord 
with sound and settled insurance practices. By paying premiums for eight years, 
the insured built up a reserve of $825. He could take this in cash, or he could 
purchase extended insurance for a term, or he could purchase a paid up policy 
for a limited amount. What he did was to take $601.80 in cash, and use the 
balance to purchase term insurance. The prayer of the plaintiff is that she 
be entitled to take the reserve in cash and also have its’Value in extended in- 
surance. This is contrary to the agreement of the parties, and no insurance 
company could exist that paid out its reserves twice. 

Plaintiff relies, to sustain this unusual contention, largely upon the clause 
of the policy which provides that the policy shall not be avoided for failure to 
pay a policy-loan, unless (a) the loan and interest exceeds the cash value of 
the policy nor (b) until after a month’s notice to the insured. This clause has 
no application to the facts in this case, because the policy was not avoided for 
failure to pay the policy-loan; the policy, in the true sense, was not avoided; 
the policy provided for certain rights of the insured in event he ceased pay- 
ing premiums; he did cease paying premiums and he has had his rights. But 
if we consider the policy as being “avoided,” it was the nonpayment of the 
premium and not the policy-loan that resulted in the avoidance. The loan was 
paid by charging it against the reserve. Reading the entire policy, the purpose 
of this clause is clear. The accruing interest on a policy-loan might equal the 
reserve value of the policy between premium paying dates. It would be mani- 
festly unfair to avoid the policy on the date the accruing interest equalled the 
reserve values without giving notice to the insured. No such situation is here 
presented. 

[2] The plaintiff cites several cases in support of her contention; we have 
examined them, and in our opinion they may be distinguished from the case 
at bar; but if they are not distinguishable, then we must decline to yield to 
their authority, for this court is committed to the proposition that where the 
provisions of a contract are clear and unambiguous, the parties must abide 
thereby. Chase v. Business Men’s Assurance Company (C. C. A. 10) 51 F.(2d) 
34; East & West Insurance Co. v. Fidel (C. C. A. 10) 49 F. (2d) 35; Order of 
United Commercial Travelers of America v. Edwards (C. C. A. 10) 51 F.(2d) 
187. In support of the conclusion at which we have arrived, see New York Life 
Ins. Co. v. Slocum (C. C. A. 3) 177 F. 842; Pacific Mutual Life Ins. Co. v. Davin 
(C. C. A. 4) 5 F.(2d) 481; Meridian Life Insurance Co. v. Hobbs, 200 Ala. 487, 
76 So. 429, L. R. A. 1918A, 904; Rife v. Union Central Life Ins. Co., 129 Cal. 
455, 62 P. 48; Hally v. Standard Life Ins. Company, 38 Ga. App. 623, 144 S. E. 
674; Mills v. National Life Insurance Co., 136 Tenn. 350, 189 S. W. 691; Rye 
v. New York Life Insurance Co., 88 Neb. 708, 130 N. W. 434; Alabama National 
Life Ins. Co. v. Smith, 214 Ala. 585, 108 So. 524; Black v. Franklin Life Ins. 
Co., 133 Ga. 859, 67 S. E. 79. 

[3] Plaintiff undertakes to deflect the force of these authorities by assert- 
ing that “This policy contains no provision that the policy shall be terminated 
for nonpayment of premiums.” The policy contains the usual provisions accord- 
ing to the insured the right to keep the policy alive by the payment of pre- 
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miums, and defining his rights in event of failure to pay renewal premiums. 
And, of course, the regular payment of premiums is the very essence of the 
agreement. Mr. Justice Bradley, in New York Life Ins. Co. v. Statham, 93 
U. S. 24, 30, 23 L. Ed. 789, said: 

“But whilst this is true, it must be conceded that promptness of payment 
is essential in the business of life insurance. All the calculations of the insur- 
ance company are based on the hypothesis of prompt payments. They not only 
calculate on the receipt of the premiums when due, but on compounding in- 
terest upon them. It is on this basis that they are enabled to offer assurance 
at the favorable rates they do. Forfeiture for non-payment is a necessary means 
of protecting themselves from embarrassment. Unless it were enforceable, the 
business would be thrown into utter confusion. * * * The case, therefore, is 
one in which time is material and of the essence of the contract. Non-payment 
at the day involves absolute forfeiture, if such be the terms of the contract, as 
is the case here.” 

To the same effect, see Klein v. Insurance Company, 104 U. S. 88, 26 L. Ed. 
662; Thompson v. Insurance Company, 104 U. S. 252, 26 L. Ed. 765; Iowa Life 
Insurance Company v. Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204. 

The judgment is affirmed. 


FRANKEL v. NEW YORK LIFE INS. CO. No. 390. 
Circuit Court of Appeals, Tenth Circuit. Aug. 3, 1931. 
511 Federal Reporter (2d) 933. 
3. INSURANCE. 


Plaintiff suing on life insurance policy had burden of proving facts neces- 
sary to establish insurer’s liability under double indemnity provision applicable 
in case of accidental death. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

5. INSURANCE. 

It is proper to direct verdict in favor of life insurance company where evi- 
dence is inconsistent with any reasonable hypothesis but suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

6. INSURANCE. 

Evidence that death of insured found unconscious in store with gunshot 
wound in head resulted from accident rather than suicide held insufficient to raise 
question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the Western Dist- 
rict of Oklahoma; T. Blake Kennedy, Judge. 

Action by Lillian Frankel, administratrix of the estate of Sam Frankel, de- 
ceased, against the New York Life Insurance Company. From a judgment for 
defendant, plaintiff appeals. 

Affirmed. 

J. M. Grubbs, of Cushing, Okl., for appellant. 

W. F. Wilson, Jr., of Oklahoma City, Okl. (W. F. Wilson and R. E. Owens, 
both of Oklahoma City, Okl., and Louis H. Cooke, of New York City, on the 
brief), for appellee. 

Before Cotteral, Phillips, and McDermott, Circuit Judges. 

CorrerAL, Circuit Judge. 

The insurance company was obligated by a policy issued to Sam Frankel to 
pay his representatives or assigns $10,000 in case of his death, and a double in- 
demnity if it should result solely from an external, violent, or accidental cause. 
He died on December 7, 1928, as the result of a gunshot wound on the previous 
day. The company refused to pay the double indemnity, and this suit was brought 
by the administratrix to recover it. Her petition alleged the death was due to an 
external, violent, and accidental cause. The answer of the company was that it 
was due to suicide. 

The case came on for trial to a jury. The plaintiff rested, after introducing 
the policy and proofs rendered to the company. The defendant interposed a de- 
murrer to the evidence which was submitted. Thereafter, at plaintiff’s request, 
the case was reopened, and she introduced further evidence. The defendant then 
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demurred to the entire evidence. The court, after reviewing the facts and citing 
authorities, decided that the evidence was insufficient to support a finding upon 
any reasonable hypothesis except of suicide, sustained the demurrer, and render- 
ed judgment for the company. 

The plaintiff appeals and assigns six errors for reversal. One of them is 
that the trial court ruled she had the burden of proof. Three others complain of 
the admission of evidence, consisting of the reports of two deputies to the 
sheriff that the case was a suicide, and a letter found in Frankel’s pocket from 
his brother, dated November 23, 1928, advising him not to quit business, to 
move to another location, to advertise but not to put on a half price sale, etc. 
The last two assignments challenge the ruling of the demurrer and the judgment. 

[1] The record does not disclose that the burden of proof was imposed on 
the plaintiff. It is said to have occurred because the court would not first rule 
whether the plaintiff had need to introduce the additional evidence. But her 
election to introduce it without exception was a waiver of error. 

The main question before us is whether the trial court erred in withdrawing 
the case from the jury and deciding it in favor of the company. This calls for 
a review of the evidence. 

Frankel, formerly a merchant at Yale, Okl., engaged in business at Borger, 
Tex., in August, 1928. Early on December 6, witness White went to the store 
to verify an advertisement he had prepared at Frankel’s request for the sale of 
the stock. He found Frankel unconscious on the floor at the rear end of the 
store, with a gunshot wound in his head, which had entered over the left ear and 
emerged slightly higher on the right side. He was lying in a curved position, 
a Colt’s Automatic pistol beside him in the curve near his left hand, and an 
empty shell from the pistol on the floor at his back. His upper left arm was 
under the body and the lower arm and hand at right angles to the body. As he 
breathed, the forearm would work up and down. White placed a guard at the 
front door, and ran a block to call two of the sheriff’s deputies, who soon came 
to the store. 

A pool of blood of the size of a hat, at Frankel’s head, had increased on 
his return to three feet. Powder burns were found on the left side of his head, 
indicating the pistol was fired at close range. He was left-handed. To fire the 
pistol, it was necessary to have the side safety down, grip the handle, and pull 
the trigger. It could not be discharged by falling or a blow. The pistol had 
some blood on it. If it was fired at the left side, the ejected shell would have 
gone out behind him. The course of the bullet was through a hatbox six feet 
south of Frankel’s head and eight feet from the floor, and it lodged in the ceiling 
twelve or fourteen feet high and at a point ten feet south of his head. There 
was a partition across the storeroom, eight feet from the rear, the back door 
being elevated three steps. Frankel’s head lay toward the rear, and his feet 
even with the partition door. There was a lot of household effects occupying 
a space of six by eight feet at a point three feet from his body. 


The back door was barred and all the windows were fastened. There was 
no evidence of a struggle, nothing was disturbed, and on a search no one was 
found hiding in the store. After the deputies came, $200 or $300 was found in 
the safe and some money in the cash register. 


When Deputy Baird went in the store the previous day to buy a coat, 
Frankel was not alert to make a sale, as he had been theretofore, but appeared 
to be in a stupor. When White was there the previous day Frankel was much 
worried about the business, wished to make a sale, and arranged for the ad- 
vertisement. 


Witness Rosenweig, who had worked for Frankel at Yale and Borger, found 
him attached to his wife and two children, always in good humor, and without 
indication he was tired of life. He and his brother had $25,000 worth of mer- 
chanside at Yale and some merchandise at Cushing. He said Frankel had some 
trouble in ousting a man from a business lot at Borger. Mrs. Rosensweig tes- 
tified she was employed in the store until the night of December 6; that after 
Mr. Turrentine was there a week earlier, Frankel later told her he had sold to 
him, and expressed happiness over it, as well as his dissatisfaction with the living 
conditions at Borger. Several witnesses testified to close associations with him, 
his attachment to his family, and his cheerful disposition. 
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Mrs. Frankel testified he and his brother had considerable property at Yale 
and Cushing, Okl.; that the business at Borger was sold and it realized $4,500 
over the bills. His stock at Cushing was sold to the brother for $6,000, and 
he had some corporate stock which had paid a dividend. She also gave an ac- 
count of his plans on the day of his death, to visit the bank, close up the sale, 
and go with the family in a car to Amarillo, Dallas, and Tyler, then to Cushing, 
settle the partnership business there, and start in business at Tulsa. He told 
the older boy to don a new suit for the trip. She also said he had a happy 
disposition and loved his family. She was permitted to testify over objection 
that in the proofs of the death one of her answers was that he shot himself, 
but she disclaimed knowledge of it as well as of the report of suicide by the 
doctors and witnesses. He had two other policies in which he first named as 
beneficiaries his wife or surviving son, next his representatives or assigns, and 
finally his wife or son. 

[2-4] Appellant invokes the rule that there is a presumption a death is not 
due to suicide but to accident and contends that this together with the evidence 
required a submission of the case to the jury. The presumption is one of law. 
It is indulged because self-destruction is “contrary to the general conduct of 
mankind; it shows gross moral turpitude in a sane person.” And a party is en- 
titled to the benefit of the presumption, in the absence of evidence, respecting the 
cause of a death. Tralevers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 
1363, 32 L. Ed. 308. But the plaintiff had the burden of proving the fact necessary 
to establish the liability of the insurance company, and the legal presumption 
that might aid her could be of value only under circumstances leaving the cause 
of death in doubt. Supreme Tent K. of M. v. King (C. C. A.) 142 F. 678; 
New York Life Ins. Co. vy. Bradshaw (C. C. A.) 2 F.(2d) 457; New York 
Life Ins. Co. v. Weaver (C. C. A.) 8 F.(2d) 680; Mutual Life Ins. Co. v. 
Hatten (C. C. A.) 17 F.(2d) 889; 1 C. J. 496. As was aptly said in Von Crome 
v. Travelers’ Ins. Co. (C. C. A.) 11 F. (2d) 350, the legal presumption disappears 
where there is evidence of suicide. In this case, there was an ample showing of 
enlightning circumstances on the subject. 

[5] It was ruled in Mutual Life Ins. Co. v. Graves (C. C. A.) 25 F.(2d) 
705, the presumption against suicide is overcome by evidence showing the death 
was self-inflicted, or facts inconsistent with any reasonable hypothesis of death 
by accident, or circumstances and conditions leaving no room for any rea- 
sonable hypothesis but suicide, and it is where the facts in any particular case 
are disputable or are of such character that different minds might reasonably 
draw different conclusions therefrom, a question is presented for the deter- 
mination of the jury. And the practice is well sustained of directing a verdict 
in favor of an insurance company, when the evidence is inconsistent with any 
reasonable hypothesis but suicide. Supreme Tent K. of M. v. King, supra; 
New York Life Ins. Co. v. Bradshaw, supra; New York Life Ins. Co. v. 
Weaver, supra: Davis v. Reliance Life Ins. Co. (C. C. A.) 12 F.(2d) 248; 
Von Crome vy. Travelers’ Ins. Co., supra; New York Life Ins. Co. v. Alman 
(C. C. A.) 22 F.(2d) 98. There was the same result in this case, without complaint 
of the procedure. 

[6] Two theories are advanced by appellant’s counsel to show there was 
an issue for the jury in this case. One is assassination. But it depends wholly on 
a prior difficulty over the possession of a town lot and it is too remote for 
serious notice. The other is the assured might have been in the act of removing 
the pistol for storage with his household effects and might have stumbled at the 
rear steps and accidentally gripped and dicharged the weapon in an effort to 
regain his balance. But this would have put mere conjecture against substantive 
evidence of suicide. It is our opinion that the uncontroverted physical facts leave 
no room for such an issue. We are firmly convinced that the location of the 
wound, the adjacent powder burns, the course of the bullet, the position of the 
body and arm, the fact that the assured was left-handed, the acts necessary to 
fire the pistol, and the place where the pistol and empty shell were found, are so 
forceful as evidence as not only to render an accidental shooting extremely im- 
probable but to exclude any reasonable conclusion except suicide. 


We have not overlooked the contention that there was evidence to support the 
theory of an accident, consisiting of circumstances tending to show that the 
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assured had a composed mental attitude and a motive opposed to self-destruction. 
But it suffices to say that they are unavailing to detract materially from the 
showing of undisputed facts which to any reasonable mind are little short of 
demonstration. 

The administratrix was not entitled to have this unfortunate case submitted 
to the jury. A finding in her favor could not be allowed to stand, and the trial 
court would have been required to set it aside, in the exercise of sound judicial 
discretion. New York Life Ins. Co. v. Weaver, supra; Barrett v. Virginian Ry. 
Co., 250 U. S. 473, 39 S. Ct. 540, 63 L. Ed. 1092; Small Company v. Lamborn, 
267 U. S. 248, 45 S. Ct. 300, 69 L. Ed. 597; Slocum v. New York Life Ins. 
Co., 228 U. S. 364, 33 S. Ct. 523, 57 L. Ed. 879; Gunning v. Cooley, 281 U. S. 
90: 50S. Ct: 231, 74 1, “Ed. 720: 

[7] There was no reversible error in the admission of evidence to which there 
was objection. A sufficient reason is that it may be eliminated without affecting 
the necessary result in this case. 

The action of the trial court must therefore be sustained. We find no sufficient 
reason for reversing the judgment. It is accordingly affirmed. 


HURT et al. v. NEW YORK LIFE INS. CO. No. 400. 
Circuit Court of Appeals, Tenth Circuit. Aug. 5, 1931. 
51 Federal Reporter (2d) 936. 
1. INSURANCE. 


Provisions of application for life insurance attached to policy, and made 
part thereof by reference, should be considered as though in policy. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. INSURANCE. 

Provision of application that insurance shall not take effect if applicant con- 
sulted physician since medical examination held enforceable. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. INSURANCE. 

__ , Performance or waiver of condition precluding policy from going into effect, 
if insured consulted physician after medical examination, held prerequisite to 
recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

5. INSURANCE. 

Condition that policy should not take effect if insured consulted physician 
after medical examination qualified liability, not existence of contract, and was 
covered by incontestable clause. 

Application provided that insurance should not take effect unless 
and until policy is delivered to and received by applicant and first premi- 

um paid, and then only if applicant has not consulted or been treated 

by physician since medical examination. Incontestable clause of policy 

provided that policy should be incontestable after two years from date 

of issue except for nonpayment of premium and provisions and condi- 

tions relating to disability and double indemnity benefits. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INSURANCE. 

After period fixed in incontestable clause, insurer could not contest policy 
on any ground not specifically excepted in clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

7. INSURANCE. 
_Insured’s failure to disclose consultation with physician before delivery of 
policy held nonperformance of condition precedent to liability under policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

8. INSURANCE. 

Condition precedent to liability under policy held not embraced within stat- 
ute providing misrepresentation shall not avoid policy unless contributing to 
death (Rev. St. Kan. 1923, 40—330). 

(For other cases, see Insurance, Dec. Dig. § 270.) 
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Appeal from the District Court of the United States for the District of 
Kansas, Second Division; John C. Pollock, Judge. 

Suit by Robert W. Hurt and another against the New York Life Insurance 
Company, which filed suit to cancel policy sued on. Decree for defendant can- 
celing policy [41 F.(2d) 392], and plaintiffs appeal. 

Affirmed. 

See, also, 35 F.(2d) 92. 

Arnold C. Todd and Austin M. Cowan, both of Wichita, Kan., for appellants. 

Wm. C. Michaels, of Kansas City, Mo., and Richard E. Bird, of Wichita, 
Kan. (Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, Mo., 
and Louis H. Cooke, of New York City, on the brief), for appellee. 

Before Cotteral, Phillips, and McDermott, Circuit Judges. 

PHIL.uIPs, Circuit Judge. 

On April 9, 1924, Clayton L. Andrews made application to the insurance com- 
pany for a $1,000 policy of life insurance. He was examined by the insurance 
company’s medical examiner on April 12, 1924, and the policy was issued shortly 
thereafter. On April 28, 1924, he made application to the the insurance company 
for a $5,000 policy of life insurance. The latter application was predicated upon 
the medical examination of April 12. The second policy was delivered May 6, 
1924. The insurance thereunder was made payable to “the executors, admini- 
strators or assigns of the insured.” It was assigned to Robert W. and Elmer 
R. Hurt on May 6, 1924. The insured died June 29, 1924. 

The second application contained the following provision: 

“It is mutually agreed as follows: 1. That the insurance hereby applied for 
shall not take effect unless and until the policy is delivered to and received by 
the applicant and the first premium thereon paid in full during his lifetime, and 
then only if the applicant has not consulted or been treated by any physician 
since his medical examination.” 

On April 1, 1926, such assignees filed a suit at law against the insurance com- 
pany to recover the full amount of the second policy. On April 7, 1926, the in- 
surance company commenced an independent suit in equity against such as- 
signees and Minerva M. Andrews (as “the first person * * * entitled to be named 
as administrator of the estate of * * * Andrews, deceased”) to cancel such 
policy. In its complaint the insurance company alleged, as a breach of the 
above quoted condition precedent, that during the interval between the medical 
examination and delivery of the second policy insured was afflicted with a 
malignant bladder ailment and several times consulted and was treated by phy- 
sicians therefor. On May 12, 1926, the insurance company filed an answer in 
the law action in which it set up the non-performance of such condition prece- 
dent as an equitable defense, and prayed for a cancellation of the policy. 

The second policy contained the following incontestable clause: 

“This policy shall be incontestable after two years from its date of issue 
except for non-payment of premium and except as to provisions and conditions 
relating to Disability and Double Indemnity Benefits.” 

And provided that it should take “effect as of the twenty-eighth day of 
April, nineteen hundred and twenty-four.” It will be noted that the equity suit 
was filed before, and the answer in the law action after, the expiration of the 
contestable period. 


The two cases were consolidated. The trial court dismissed the equity suit 
on the ground that the insurance company had an adequate remedy at law, 
and gave judgment on the pleadings for plaintiffs in the law action for the 
reason that the answer had not been filed until after the incontestable period 
had expired. The insurance company appealed. The appellate court held that, 
since the law action was brought by the assignees only, the insurance company 
had the right to bring an equity suit to protect itself against possible claims of 
the administrator of the Andrews estate, and that, having initiated the equity 
suit within the contestable period, the insurance company was thereafter entitled 
to the benefit of such contest in the equity suit, or in any other judicial pro- 
ceedings respecting such policy, upon all and only the grounds of contest set 
up in such equity suit. It reversed and remanded both cases with instructions 
to try the law action first, and to dispose of the equitable issues in that action 
before taking up the legal issues. New York L. I. Co. v. Hurt (C. C. A.) 35 F. 
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(2d) 92. Thereupon the case was transferred to the equity docket and heard 
on the merits. The court sustained the equitable defense, and entered a decree 
cancelling the policy. 

[1] A copy of the April 28 application was attached to the policy and by 
express reference was made a part of the insurance contract. The provisions 
of the application are entitled to the same consideration as if they had been 
inserted at large in the policy. First National Bank of K. C. v. Hartford Fire 
I. Co., 95 U. S. 673, 24 L. Ed. 563; Hubbard v. Mutual Res. Fund. L. A. (C. C. 
A. 1) 100 F. 719, 721; New York L. I. Co. v. Wertheimer (D. C. Ohio) 272 F. 
730; Person v. Attna L. I. Co. (C. C. A. 8) 32 F. (2d) 459. 

The evidence disclosed that the insured was treated by Dr. Hissem and 
Dr. Swope for a bladder ailment during the interval between April 12, 1924, the 
date of the medical examination, and May 6, 1924, the date of the delivery of 
the second policy. Dr. Hissem diagnosed the disease as a tumor and burned it 
with electricity. Dr. Swope gave the insured X-ray treatments therefor. An 
autopsy showed a malignant tumor on the bladder which had shrunk in size. 
Plaintiffs did not meet this evidence but undertook to show that the bladder 
malady had not contributed to the death of the insured. 

Counsel for plaintiffs contend that the disease for which insured was treated 
during the period intervening between the date of the medical examination and 
delivery of the policy did not contribute to his death, and therefore plaintiffs 
were entitled to recover on the policy under the provisions of section 40—330, 
Kan. Rev. St. 1923, which reads as follows: 

“No misrepresentation made in obtaining or securing a policy of insurance 
on the life or lives of any person or persons, citizens of this state, shall be 
deemed material or render the policy void unless the matter misrepresented shall 


have actually contributed to the contingency or event on which the policy is. 
to become due and payable.” 


[2] The above quoted provision in the second application, which became a 
part of the insurance contract, created certain conditions precedent to the tak- 
ing effect of the insurance coverage which are valid and enforceable. Person v. 
7etna L. I. Co. (C. C. A. 8) 32 F.(2d) 459; Paine v. Pacific Mut. L. I. Co. (C. 
C. A. 8) 51 F. 689; Attna L. I. Co. v. Johnson (C. C. A. 8) 13 F.(2d) 824; New 
York L. I. Co. v. Griffith (C. C. A. 10) 35 F. (2d) 945; Logan v. New York L. 
I. Co., 107 Wash. 253, 181 P. 906; New York L. I. Co. v. Wertheimer (D. C. 
Ohio) 272 F. 730; Federal L. I. Co. v. Wright (Tex. Civ. App.) 230 S. W. 795, 
799, 800; Hruska vy. Prudential L. I. Co., 203 Iowa, 1165, 211 N. W. 858-9; Ameri- 
can Nat. I. Co. v. Wiggins (Tex. Civ. App.) 4 S.W.(2d) 595; American Bankers’ 
I. Co. v. Thomas, 53 Okl. 11, 154 P. 44; Jones v. New York L. I. Co., 69 Utah, 
172; 253 P. 200; note, 17 L. R. A..CN. S.) 1144337 'C.. J. -p: 400; § 73. 


[3] Where a policy of life insurance contains such a condition precedent, 
performance (Ellis v. State Mutual L. A. Co., 206 Ill. App. 226; Reese v. Fidelity 
Mutual L. Ass’n, 111 Ga. 482, 36 S. E. 637; Anders v. Life Insurance Clearing 
Co., 62 Neb. 585, 87 N. W. 331; Stringham v. Mutual Ins. Co., 44 Or. 447, 75 P. 
822) or waiver (37 C. J. p. 400, § 73; Id. p. 403, § 77) thereof is a prerequisite 
to recovery on such policy. 


[4] In the law of contracts, a condition precedent may be either a condi- 
tion which must be performed before the agreement of the parties shall become 
a binding contract (13 C. J. p. 564, § 532), or a condition which must be ful- 
filled before the duty to perform a provision of an existing contract arises. 
Elson v. Jones, 42 Idaho, 349, 245 P. 95, 96; Lynch v. Stebbins, 127 Me. 203, 
142 A. 735; Fox v. Buckingham, 228 Ky. 176, 14 S. W. (2d) 421, 423; Wells v. 
Smith, 2 Edw. Ch. (N. Y.) 78, 13 C. J. p. 564, § 532; Cavanagh v. Iowa Beer Co., 
136 Iowa, 236, 113 N. W. 856. In the latter class of cases, the condition is not 
a condition precedent to the existence of the contract but is a prerequisite to 
liability thereunder. Mr. Williston, in his work on Contracts, vol. 2, § 666, says: 

“In the law of contracts, conditions may relate to the formation of con- 
tracts or to liability under them. * * * Generally in contracts when reference is 
made to conditions, what is meant is conditions qualifying liability under a con- 
tract or promise, not conditions qualifying the existence of a contract.” 

[5] The conditions precedent here involved qualify the liability under, and 
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not the existence of the contract. Therefore, the incontestable clause of the 
second policy became effective. 

[6] After the expiration of the period fixed in such incontestable clause, 
the insurance company would have been precluded from contesting the policy 
on any ground not specifically excepted in such clause. Mutual Res. Fund L. 
Ass’n v. Austin (C. C. A.l) 142 F. 398, 6 L. R. A. (N. S.) 1064; 37 C. J. p. 
542, § 281. Such clause covered non-performance of the conditions precedent 
in the quoted provision of the second application. Mutual Res. Fund L. Ass’n 
v. Austin, supra; Head v. New York L,. I. Co. (C. C. A. 10) 43 F. (2d) 517, 519; 
Mohr vy. Prudential I. Co., 32 R. I. 177, 78 A. 554, 556; Dibble v. Reliance L. I. 
Co., 170 Cal. 199, 149 P. 171, Ann. Cas. 1917E, 34. Had the insurance company 
failed to initiate a contest within the contestable period, it would have waived 
the non-performance of such conditions precedent. 

[7] While the failure of the insured to advise the insurance company of 
the events affecting the risk which transpired between the date of the applica- 
tion and the date of the delivery of the second policy was a misrepresentation 
of a material fact (Stipcich v. Metropolitan L. I. Co., 277 U: S. 311, 48 S. Ct. 
512, 72 L. Ed. 895; New York L. I. Co. v. Gay (C. C. A. 6) 36 F.(2d) 634), such 
events also effected a non-performance of a condition precedent. Neither such 
condition nor the non-performance thereof was waived by the insurance com- 
pany, and such non-performance precluded recovery on the policy unless such 
condition is within the purview of the Kansas statute quoted above. In the 
case of Mutual L. I. Co. of N. Y. v. Mandelbaum, 207 Ala. 234, 92 So. 440, 29 
A. L. R. 649, the court held a similar condition in a contract of insurace to be 
within section 4572, Ala. Code 1907, which reads as follows: 

“No written or oral misrepresentation, or warranty therein made, in the 
negotiation of a contract or policy of life insurance, or in the application there- 
for or proof of loss thereunder, shall defeat or void the policy, or prevent its 
attaching, unless such misrepresentation is made with actual intent to deceive, 
or unless the matter misrepresented increase the risk of loss.” 

The court held that in insurance law the word “warranty” and the term 
“condition precedent” are used interchangeably, and that the word “warranty” 
in such statute embraced a condition precedent. It will be noted that the Kan- 
sas statute contains neither the word “warranty” nor the term “condition pre- 
cedent.” The Missouri courts in a number of cases have held that similar pro- 
visions in contracts of insurance are within the purview of section 6142, Mo. 
Rev. St. 1919, which reads as follows: 

“No misrepresentation made in obtaining or securing a policy of insurance 
on the life or lives of any person or persons, citizens of this state, shall be 
deemed material, or render the policy void, unless the matter misrepresented 
shall have actually contributed to the contingency or event on which the policy 
is to become due and payable, and whether it so contributed in any case shall 
be a question for the jury.” 

See Salts v. Prudential I. Co., 140 Mo. App. 142, 120 S. W. 714; Lynch vy. 
Prudential I. Co., 150 Mo. App. 461, 131 S. W. 145; Frazier v. Metropolitan L,. 
I. Co., 161 Mo. App. 709, 141 S. W. 936; Dodt v. Prudential I. Co., 186 Mo. App. 
168, 171 S. W. 655; Benson v. Metropolitan L. I. Co., 161 Mo. App. 480, 144 S. 
W. 122: State ex rel. John Hancock Mut. L. I. Co. v. Allen, 313 Mo. 384, 282 
S. W. 46: Clark v. National L. & A. I. Co. (Mo. App.) 288 S. W. 944; Jenkins 
v. Covenant Mut. L. I. Co. 171 Mo. 375, 71 S. W. 688; Mathews v. Modern 
Woodmen of America, 236 Mo. 326, 139 S. W. 151, Ann. Cas. 1912D, 483; Bohan- 
non v. Illinois B. L. Ass’n (Mo. App.) 20 S. W. (2d) 950. These cases are pred- 
icated on the theory that such statute abolished the distinction between con- 
ditions precedent and mere representations. We find nothing in the language 
of the statute to indicate such a legislative intent. There is a manifest distinc- 
tion between a condition precedent and a representation of fact. The Missouri 
statute contains the word “misrepresentation” and omits the word “warranty” 
and the term “conditions precedent.” Likewise the Kansas statute, by its ex- 
press language, is limited to misrepresentations made in obtaining or securing 
a policy of insurance. A 

[8] It is our conclusion that a condition precedent is not embraced within 
the word “misrepresentation” and is not within the purview of the Kansas stat- 
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ute. See Barker v. Metropolitan L. I. Co., 188 Mass. 542, 74 N. E. 945; Logan 
v. New York L. I. Co., a Southern Surety Co. v. Benton (Tex. Com. App.) 
280 S. W. 551; note, 29 / R. 656, 658, 659; Federal L. I. Co. v. Wright (Tex. 
Civ. App.) 230 S. W. 705, ‘800. 

Furthermore, we are of the opinion that the evidence established that the 
bladder ailment contributed to the death of the insured. 

The decree is affirmed with costs. 


MEYER et al. v. JOHNSON et al. Civ. 6751. 
District Court of Appeal, Second District, Division ; 
July 27, 1931. 
2 Pacific Reporter (2d) 456. 


California. 


1. INSURANCE. Se ' , 
When beneficiary under life insurance policy murders insured, beneficiary can- 
not recover on policy. 
(For other cases, see Insurance, Dec. Dig. § 448.) 
2. INSURANCE. ; 
When beneficiary under life policy murders insured, proceeds of policy be- 
come part of insured’s estate. 


(For other cases, see Insurance, Dec. Dig. § 448.) 


Appeal from Superior Court, Los Angeles County; Clair S. Tappaan, Judge. 

Action by Mary Meyer, as administratrix of the estate of Hazel Edna Johnson, 
deceased, and another, against Granville William Johnson and another. From a 
judgment for defendants, plaintiffs appeal. 

Reversed. 

Laird L. Neal and Burke, Catlin & Burke, all of Los Angeles, for appellants. 


Meserve, Mumper, Hughes & Robertson, of Los Angeles, for respondent New 
York Life Ins. Co. 


Works, P. J. 


The complaint in this action purports to state two causes of action, each de- 
signed to recover on one of two policies of life insurance. We shall treat the con- 
troversy, in our discussion of it, as if there were but one cause of action, as the 
questions presented by the appeal are identical as to each of the two alleged causes. 

Among other things, it is alleged in the pleading of plaintiffs that Mary 
Meyer is administratrix of the estate of Hazel Edna Johnson, deceased, and the 
guardian of Robert William Powell, all as stated in a title to the action, that 
Robert Powell is a minor, the only living child and heir at law of Hazel John- 
son; that on or about April 21, 1926, there was issued by defendant life in- 
surance company and delivered to Hazel Johnson and defendant Granville 
William Johnson, her husband, a policy of insurance on the life of Hazel pay- 


able to Granville; that on or about May 2, 1926, Granville did unlawfully and 


feloniously kill and murder Hazel; that he was arrested, tried and convicted 
of the murder, in Arizona; and that judgment of death was pronounced by 
the court against him. Judgment is prayed in the complaint here that the 
face of the policy and interest thereon be by defendant life insurance company 
paid to the estate of Hazel, for the benefit of the plaintiff Paul. 

Defendant life insurance company interposed an answer to the complaint 
which it pleaded both defensive and affirmative matter. 

At the trial objection was made to the 


allegations of the complaint on the ground that the pleading did not state a cause 


of action. The objection was sustained and judgment went for defendants. The 
plaintiffs appeal. 


in 


reception of evidence to support the 


[1] When the beneficiary under a life insurance policy murders the insured he 
cannot recover on the instrument. This rule is based upon public policy and is 
supported by a multitude of cases extending over a widespread jurisdiction, so 
much so that it is unnecessary to refer to any of them. 


[2] The question presented for our decision is whether the avails of the policies 


here in question have become, 
ficiary, a part of a estate, 
Paul, her sole mene 5. 


Cuxns 
nefici 


because of the murder of the insured by the bene- 
and therefore, ultimately, the property of the minor 
. being rage in the briefs that he is not an heir of the 
1 me side of this question are quite numerous and 
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thoroughly convincing. It can hardly be said that any cases cited by respondent 
really oppose them. ‘The authorities first mentioned support the sensible view that 
the fund here in question is a part of Hazel Edna Johnson’s estate. It is contended 
that those cited by respondent take the very unsatisfactory view that the fund goes 
to the heirs of her murderer, despite the fact that it can never become a part of 
his estate. It is to be observed here that it appears from remarks in the briefs 
that the sentence of death passed upon Johnson was commuted to life imprisonment 
and that he is now confined in a penitentiary in Arizona. 

We shall cite but a few of the authorities to the effect that the proceeds of the 
insurance policy here in question are rightfully a part of the estate of Hazel John- 
son, deceased. It is said in 29 Cyc., at pages 156, 157, in an article entitled “Mutual 
3enefit Insurance,” “In case the designation of a beneficiary proves for any reason 
to be ineffectual, the fund does not as a rule revert to the society,” and the text 
then shows to whom the fund does go under certain varying conditions. It is stat- 
ed, for instance, that where the beneficiary was eligible at the time of his designa- 
tion but “since became ineligible or disqualified and so not entitled to take the bene- 
fit at the time of the member’s death,” some other person will take. To this por- 
tion of the text is appended the following note: “If the beneficiary murders the 
member, and so loses his rights as such * * * the fund may be recovered by such 
other persons (clearly the heirs of the insured) as would take had no beneficiary 
been designated.” To this statement are cited two cases, one of which is 
Schmidt v. Northern Life Association, 112 Iowa, 41, 83 N. W. 800, 51 L. R. A. 141, 
84 Am. St. Rep. 323. This case upholds the rule as stated in the note in 29 
Cyc. and gives most excellent reason for it. The second case cited in the note in 
29 Cyc. is Supreme Lodge, etc., v. Menkhausen, 209 Ill. 277, 70 N. E. 567, 65 L. R. 
A. 508, 101 Am. St. Rep. 239. This decision also deserves a careful reading as sup- 
porting the contention made by appellants. A short but lucid and convincing opin- 
ion in support of the view of appellants is to be found also in Anderson v. Life 
Ins. Co. of Virginia, 152 N. C. 1, 67 S. E. 53. Another valuable case is Equitable 
Life Assur. Soc. v. Weightman, 61 Okl. 106, 160 P. 629, L. R. A. 1917B, 1210. Not 
only is this so because the opinion rendered by the court sustains the contention 
of appellants, but also because the court cites several text-writers and several 
other decisions to the same effect. See, also, Sharpless v. Grand Lodge A. O. U. W., 
135 Minn. 35, 159 N. W. 1086, L. R. A. 1917B, 670, and the note appended to the re- 
port last mentioned. 


It is difficult to see how this line of cases can be overcome and how the public 
policy which seems to shine through them can be shown not to exist, but let us now 
turn to the cases cited by respondent. Mutual L. Ins. Co. v. Armstrong, 117 U. S. 


591, 6 S. Ct. 877, 880, 29 L. Ed. 997, is not in point. In that case the only question 
decided was that the trial court had erred in excluding certain evidence which was 
material to a determination of the point as to whether an assignee of the bene- 
ficiary had murdered the insured. Because of the exclusion of this evidence the 
cause was sent back for a new trial. There is, however, some obiter in the opinion 
which leans toward the contention of respondents. Of this we shall make some 
mention for the reason that it has been given a fictitious value in one or two other 
cases. The opinion was rendered upon writ of error and related to an action 
brought in New York by the administratrix of a deceased insured who was mur- 
dered by or at the instance of an assignee of the insurance policy upon the form- 
er’s life. The defendant in this action was the insurance company, and by the ac- 
tion it was attempted to procure judgment for the avails of the policy. In the course 
of the opinion Justice Field said (the individual named in the quotation having been 
the murderer of the insured): “The assignment conveying to Hunter the whole in- 
terest of the assured, his representatives alone would have a valid claim under it, 
if the policy were not void in its inception.” This language is obiter for the reason 
that the evidence which was ruled out by the trial court, the reversal having been 
ordered because thereof, was properly admissible whether that court were finally 
to decide that the “valid claim” could be made only by the personal representatives 
of the insured or by those of the murderer. It was therefore necessary to go no 
further than to say that the evidence was admissible, especially as the order made 
was for a reversal and for a new trial. The refused evidence went only to the 
question whether Hunter was the murderer of the assured. 

The obiter in Mutual L. Ins. Co. v. Armstrong, supra, is quoted in Spicer v 
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New York L. Ins. Co. (C. C. A.) 268 F. 500, 501. In the last-mentioned case the 
court also, following certain other cases decided by the Supreme Court of the Uni- 
ted States, says: “The liability imposed on the insurer by the policy is purely con- 
tractual. That instrument is the measure of the rights of everybody under it. It 
furnishes no support for a recovery against the insurer by one in whose behalf 
or favor the insurer has promised to pay nothing in the event of the death of one 
of the insured, leaving the other surviving.” We think this language can have no 
application here. In the case cited the policy was one insuring the lives of both 
husband and wife, the amount named in the instrument to be paid to either spouse 
upon the decease of the other. The husband murdered the wife, and the federal court 
held’ that the personal representatives of the wife could not recover, for the reason 
stated in the above quotation, declaring, incidentally, that the murderer, who was 
under life imprisonment because of the murder, had no interest in the instrument. 
We are not concerned with the question whether the language quoted from the opin- 
ion affords support for the conclusion reached by it, but we are amply satisfied 
that it has no bearing whatever upon the case now before us. 

We have also examined Goldstein v. N. Y. Life Ins. Co., 225 App. Div. 642, 
234 N. Y. S. 250, cited by respondent, but see nothing in the opinion there rendered 
which can be of assistance to us. ; 

As we have already observed, a murderer of a person whose life is insured, the 
murderer being the beneficiary under the insurance policy, cannot make a valid 
claim upon it. This rule is announced even in the cases cited by respondent. The 
rule is no violation of the provision of American codes to the effect that the com- 
mission of crime shall not result in the corruption of heritable blood. In the inter- 
est of the common welfare and in the maintenance of a just and enlightened public 
policy it merely prevents the perpetrator of the most hideous of crimes from pro- 
fiting by his felonious conduct. This public policy surely extends further than we 
have indicated heretofore. If the rule were that the personal representative of 
murderously inclined beneficiaries might take money made bloody by the slaying 
of those inclined to generosity, how many individuals who now walk the streets 
might ride in Rolls-Royces or emulate the eagle in his dizzy flight? By such a 
rule many a beneficiary, aged or infirm, and contemplating a young and healthful 
assured, would be tempted to commit a crime which would enrich his heirs, al- 
though it were too late to enrich himself. Indeed, many a man has committed 
atrocious crimes for the benefit of his children. 

In some of the earlier cases like the present some of the insurance companies 
attempted to void policies when those who were assured had been murdered by 
those they had named as beneficiaries. So far as we have discovered these at- 
tempts have been uniformly frustrated, and it has been decided that the avails of 
the policies must be paid to some one. It is horrifying to think that the money 
could be paid to the representatives of murderers. It is soothing to think that it 
can go to the heirs of the murdered. At any rate, we think it is the law that these 
latter should receive it. 

Judgment reversed. 

We concur: Craig, J.; Ira F. Thompson, J. 


POOLE v. BETTS et al. 
Court of Chancery of Delaware, June 24, 1931. 
156 Atlantic Reporter 251. 
3. INSURANCE. 


In suit against insured’s administratrix to establish equitable lien upon in- 
surance proceeds, based upon insured’s promise to assign “$15,000 life insurance,” 
facts and admission of answer held to identify insurance to be assigned as that 
payable to insured’s estate. 

Facts disclosed that insured had policies on his life in the total 
amount of $24,000, $16,000 of which was payable to his estate, and $8,000 

of which was payable to his wife as benefiicary, $7,000 of which $8,000 

had been assigned to the insurer as collateral for loans, making a change 

of beneficiary impossible under the terms of the assigned policies. Com- 

plainant’s bill alleged, and the answer admitted, that the insurance which 
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insured was to assign was “certain life insurance policies then belong- 
ing to him, and covering his life to the aggregate of $15,000.” 
(For other cases, see Insurance, Dec. Dig. § 593[1].) 
4. INSURANCE. ; 
__ Complainant, who loaned insured bonds upon insured’s agreement to assign 
life insurance, held entitled to equitable lien upon insurance proceeds, notwith- 
standing insured’s administratrix mingled proceeds with general estate funds. 


(For other cases, see Insurance, Dec. Dig. § 593[1].) 
5. INSURANCE. 


Where failure of complainant, suing insured’s administratrix to enforce 
equitable lien against life insurance proceeds, to compel insured in his lifetime 
to assign insurance, as agreed, prejudiced no third person, laches could not be 
urged. 


(For other cases, see Insurance, Dec. Dig. § 593[1].) 


Bill by Mary Ashton Poole against Edna C. Betts, administratrix of Wat- 
son K. Betts, deceased, in which the National Bank of Delaware, at Wilmington, 
intervened as a defendant. Complainant moved to vacate the order allowing the 
intervention. 

Order on motion and decree on bill and answer in accordance with opinion. 

Bill to establish an equitable lien upon $15,255.76, being the cash proceeds 
paid to the administratrix of Watson K. Betts, deceased, upon certain life in- 
surance policies. Betts died on December 14, 1928. On March 20, 1928, Betts 
requested the complainant to lend him unregistered corporate bonds in the face 
amount of eleven thousand dollars which she owned, stating that he was in 
great need of money, that he wanted the bonds to use as collateral to obtain 
a loan, and that he would return the bonds to her within sixty days. The com- 
plainant, having great confidence in Betts, loaned him the bonds. He engaged 
to give her a note as evidence of his obligation and also to assign to her fifteen 
thousand dollars of life insurance. When Betts received the bonds, he 
the complainant a receipt worded as follows: 

“Middletown, Del., March 20th, 1928. 

“Received from Miss Mary Ashton Pool the following securities as a loan 
for the purpose of using as collateral, the same to be returned to Miss Pool 
within sixty days, in same form as delivered to me: (Then followed a list of 
the securities.) It is understood that W. K. Betts is to assign $15,000 Life In- 
surance to Miss Mary Ashton Pool, same assignment to be kept in effect until 
securities are returned. A note for $12,500 is hereby given as evidence of this 
obligation, bearing this date. 


gave to 


[Signed] W. K. Betts.” 

Betts took the complainant’s bonds to the defendant, National Bank of 
Delaware, and deposited them as collateral to secure loans to him of ten thou- 
sand dollars. 

At the time the receipt was given Betts had taken out twenty-four thou- 
sand dollars of life insurance evidenced by seven policies. 

Three of the policies for two thousand dollars, five thousand dollars and one 
thousand dollars, respectively, named his wife, Edna C. Betts, as the beneficiary. 
Of these, the two and five thousand dollar policies had been assigned to the 


issuing company as security for a loan; the one thousand dollar policy was un- 
assigned. 


The other four policies for five thousand dollars, five thousand dollars, five 
thousand dollars and one thousand dollars, respectively, were payable to the estate of 
Betts. Of these one of the five thousand dollar policies had been assigned to the 
issuing company as security for a loan. The others had not been. 

When Betts died there were therefore a thousand dollar policy on his life 
payable to his wife as beneficiary, and eleven thousand dollars of policies pay- 
able to his estate, which were unassigned; and two policies totalling ten thousand 


dollars payable to his wife as beneficiary, and one for five thousand dollars pay- 
able to his estate, which had been assigned. 


Upon his death the total net value of the policies payable to his estate was 
$15,255.76. This sum was paid to his administratrix. The complainant seeks 
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to impress an equitable lien upon it in her favor, or upon so much thereof as 
may be necessary to pay off the loans of Betts at the bank; prays that the ad- 
ministratrix pay off the loans out of the insurance money and that the bank, 
when paid, shall deliver to the complainant her bonds, the complainant ten- 
dering herself willing upon receipt of her bonds to surrender to the administra- 
trix the note given by Betts. 

The administratrix of Betts answered the bill on January 18, 1930, admitting 
all of its allegations of fact, but not admitting its conclusions of law. 

On February 14, 1930, Alonzo Tweedale, Receiver of The Peoples National 
Bank of Middletown filed his petition asking leave to intervene in the cause 
as a defendant and to file an answer. His petition represented that as receiver 
he was a creditor of Betts in the amount of sixty thousand dollars and had 
probated a claim in that amount against the estate of Betts. The nature of 
the debt is not shown by the petition. The petition for intervention states that 
the administratrix “does not in and by her said answer set up the defenses to 
the said bill of complaint which are set forth in the attached answer (proposed) 
of your petitioner.” 

On the same day an order was entered allowing the petitioner to intervene 
and file his answer, subject to the right of the complainant to move for a vaca- 
tion of the order within five days. 

The receiver thereupon filed his answer, which as to all material facts al- 
leged by the bill and admitted by the administratrix simply put the complainant 
to proof thereof. In addition, it averred certain details with respect to the 
total amount of insurance on Betts’ life and averred that Betts had not agreed 
to assign any specific policies out of the total to the complainant. 

A stipulation was filed showing the details concerning the policies held by 
Betts as above set- forth. 

When the cause came on to be heard upon bill, answers and stipulation, 
the Chancellor raised a question as to the propriety of the intervention and a 
motion was thereupon made by the complainant to vacate the order made on 
February 14, 1930. 

The ensuing opinion disposes of both the motion and the cause. 

David J. Reinhardt, of Wilmington, for complainant. 

George C. Hering, Jr., of Wilmington, for Alonzo Tweedale, receiver of 
People’s Nat. Bank, at Middletown, the intervener. 

Charles F. Richards, of Wilmington, or National Bank of Delaware, at Wil- 
mington. 

THE CHANCELLOR, 

The complainant did not move to vacate the order permitting the receiver 
of the Middletown bank to intervene within the five day period allowed by the 
order. After the cause was heard on bill, answers and stipulation, and while 
I held it under advisement, the solicitor for the complainant, prompted by an 
inquiry upon my part as to the propriety of the intervention, moved for a vaca- 
tion of the order. 

[1] I entertain no doubt upon the proposition that the order should not 
have been entered. The administratrix sustains the person of the intestate and 
defends the estate for creditors and legatees. Wiser v. Blachly, 1 Johns, Ch. 
(N. Y.) 438; Coster v. Clarke, 3 Edw. Ch. (N. Y.) 428; Dandridge v. Washing- 
ton, 2 Pet. 377, 7 L. Ed. 454. A simple creditor with no specific right or equity 
in his favor is not entitled to elbow himself into controversy over another’s 
claim against his debtor’s estate and either oust from, or share with, the per- 
sonal representative the duty of defending against the claim. If one creditor 
could do this, so could another, to the utter confusion of litigation. In 123 Am. 
St. Rep. page 305, the following extract from an elaborate and valuable note 
is to be found: “The case of a creditor who has no lien for the security of his 
debt and has not reduced it to judgment, forms the most frequent illustration 
of a third person who may gain or lose by a judgment between others and yet 
whose gain or loss is of so indirect a character that it cannot entitle him to 
intervention.” (Citing many authorities.) 


If Betts himself were alive and the defendant in this cause, certainly the 
receiver would not be entitled to intervene. Postal Tel. Cable Co. v. Snowden, 
68 Md. 118, 12 A. 549; In re Printup, 87 Ala. 148, 6 So. 418; Wightman vy. Evan- 
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son Yaryan Co. et al., 217 Ill. 371, 75 N. E. 502, 108 Am. St. Rep. 258, 3 Ann. 
Cas. 1089. The receiver has no greater right simply because Betts’ personal 
representative stands in his place. In Ehrenstrom y. Phillips, 9 Del. Ch. 74, 77 
A. 80, the Chancellor noted two exceptions to the rule against intervention 
by third persons as defendants without the consent of the complainant. One 
is where a person is interested in a fund which is being administered by the 
court, and the other is in the case a cestui que trust. This case falls in neither 
of those classes. There may be other exceptions to the rule in addition to the 
two noted by Chancellor Curtis in the cited case, such for instance as fraud and 
collusion between the parties litigant prejudical to the rights of a third person. 
This case however presents no aspect of that character; nor does it disclose 
anything else of a special nature peculiar to the intervener which can be laid 
hold of to except him from the general rule. 

[2] The intervention was unjustified. Does the fact that the complainant 
interposed no objection until now, serve to save it? I think not. There is 
power in the court to vacate an order permitting intervention where it has been 
imprudently entered. Grand Rapids v. Consumers Power Co., 216 Mich. 409, 
185 N. W. 852; Harlan v. Eureka Mining Co., 10 Nev. 92. In the latter case an 
order admitting an intervener who had been admitted as a defendant without 
objection, was vacated after proofs had been taken on the issues raised by the 
intervener. In the cases cited by the solicitor for the intervener which seem 
to bear on the point, it appeared that the intervener had a direct interest of some 
kind in the subject matter of the suit. Whereas in this cause whatever interest the 
intervener can have is indirect and at the most only consequential. His sole claim 
is to keep the complainant from enjoying an equitable lien upon funds in the estate 
to the end that the estate might have more of cash for payment of general credi- 
tors of whom the intervener claims to be one (though I find nowhere in the record 
an admission or proof that the intervener is a creditor). Such an interest, so 
far as my investigation discloses, has been nowhere recognized as sufficiently con- 
nected with the subject matter of a suit by a claimant against a personal repre- 
sentative as to warrant its presentation by way of intervention. 

The motion to vacate will be granted. 


[3, 4] The granting of the motion leaves the case for final hearing on the 
bill and the answer of the administratrix. The case so made shows that Betts 
borrowed the complainant’s bonds for the purpose of using them as collateral to 
secure personal loans which he proposed to negotiate, and he engaged “to assign 
$15,000 life insurance” to the complainant, the “assignment to be kept in effect 
until securities are returned.” Such was the language of his written receipt for 
the bonds. The receipt does not specify what particular insurance he was to 
assign, and so it may be argued that it is impossible to identify any particular 
insurance out of the total of twenty-four thousand dollars which Betts obligated 
himself to transfer and upon which the complainant is entitled to impress an equit- 
able lien. At the time, he had taken out policies on his life in the total amount of 
twenty-four thousand dollars, of which eight thousand dollars was payable to his 
wife as beneficiary, and sixteen thousand dollars was made payable to his estate. 
He had the right to change the beneficiary in each of the policies. It would hardly 
do to assume however that Betts contemplated that the insurance which his receipt 
referred to was in part the insurance covered by the policies in which his wife was 
named as beneficiary. Even if he could have substituted himself or his estate as 
the beneficiary in lieu of his wife and thus put himself in position to assign, he did 
not do so. Not having done so, it was impossible for him to assign those pclicies. 
But two of the policies in which Mrs. Betts was named as beneficiary ($7,000.00) 
had prior to the transaction of Betts with the complainant been assigned to the 
insuring company as collateral for loans, and according to their provisions a 
change of beneficiary was permissible only in case there had been no assignment 
of the policies. It would therefore appear that as to seven thousand dollars of the 
eight thousand dollars insurance payable to Betts’ wife as beneficiary, it was im- 
possible for him to effect a change of beneficiary and thus put them in shape for 
assignment to the complainant. If the foregoing circumstances do not indicate 
with convincing persuasiveness that the general expression “$15,000 life insurance” 
found in Betts’ receipt was meant by him to refer to insurance made payable to 
his own estate and over which he had complete freedom of control for assignment 
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purposes, and could not have had any reference also to the eight thousand dollars 
of insurance made payable to his wife (a question which I do not decide), the 
allegation of the bill which is admitted by the answer of the administratrix renders 
the matter certain; for the bill alleges and the answer admits that the insurance 
which Betts was to assign was “certain life insurance policies then belonging to 
him and covering his life, to the aggregate of $15,000.” This admission renders 
certain any indefiniteness in the general language of the receipt and shows that 
the intent of the parties was that fifteen thousand dollars of insurance in the name 
of Betts, belonging to him, was to be assigned out of the total insurance then 
standing in his own name. Where such was the intent of the parties, and the total 
insurance has since been turned into cash, and equitable lien exists upon the entire 
proceeds to the extent of the amount agreed upon to be assigned. McDonald et 
al. v. Daskam et al. (C. C. A.) 116 F. 276. The fact, if it be a fact, that the 
administratrix has mingled the proceeds of the policies with the general cash of 
the estate so that the exact identity of the proceeds has been lost, is of no moment, 
for the administratrix is in possession of the amount. Curran vy. Smith-Zol- 
linger Co. (Del. Ch.) 151 A. 217. 

[5] The delay of the complainant in not compelling Betts in his life time to 
assign the insurance as agreed prejudiced no other person. There is therefore no 
ground for a contention of laches. 

In the foregoing, I have, notwithstanding the intervener was improperly be- 
fore the court, nevertheless taken notice of the principal contentions made by him 
and briefly stated my views with respect to them in the light of the pleadings be- 
tween the complainant and the administratrix. 


Order on the motion and decree on the bill and answer, in accordance with the 
foregoing. 


INDUSTRIAL LIFE & HEALTH INS. CO. v. THOMAS. No. 21151. 
Court of Appeals of Georgia, Division No. 2. July 17, 1931. 
Rehearing Denied Aug. 29, 1931. 

159 Southeastern Reporter 885. 

1. INSURANCE. ; 

Where insurance company refuses to accept premium tendered in accordance 
with contract, insured may generally recover premiums paid with interest. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

2. INSURANCE. 

If insurance company refuses premium and further declares that no future 
premiums will be received, insured may sue for premiums paid without tendering 
premiums thereafter accruing. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

3. INSURANCE. 

Evidence warranted finding that insurance company refusing to pay sick bene- 
fits except after deduction of advance premiums had repudiated liability and that 
insured was entitled to recover premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

6. INSURANCE. 

Issue of insured’s consent to deduction of advance premiums on payment of 
sick benefits held not presented under evidence. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Error from Superior Court, Chatham County; Peter W. Meldrim, Judge. 

Action by Henry Thomas against the Industrial Life & Health Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Shelby Myrick, of Savannah, for plaintiff in error. 

S. M. Grayson, H. Mercer Jordan, and Leon H. Grayson, all of Savannah, 
for defendant in error. 

Jenkins, P. J. 

Syllabus Opinion by the Court. 

{1, 2] 1. Where there is a breach of a contract of insurance by the insurer, as 

where an insurance company refuses to accept a premium on a life and health in- 
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surance policy tendered in accordance with the terms of the contract, and thus re- 
pudiates the contract, the insured may recover any damage he has sustained by 
reason of the breach, and ordinarily his measure of damages is the premiums paid 
with interest thereon. Alabama Gold Life Ins. Co. v. Garmany, 74 Ga. 51; Or- 
der of Ry. Conductors v. Clark, 159 Ga. 390, 392, 125 S. E. 841; Glover v. Bank- 
ers’ Health & Life Ins. Co., 30 Ga. App. 308, 117 S. E. 665; 48 A. L. R. 111. 
While, as a general rule, where the action of the insurance company does not 
amount to a repudiation of the contract of insurance, but amounts merely to a 
refusal to pay, as required by the policy, sick benefits accruing under its terms, 
the right of action of the insured is governed by the policy itself, and he is en- 
titled only to sue for and recover the amount of the benefits thus accruing (29 C. 
J. 279); still if the action of the insurance company amounts to a repudiation of 
the contract itself, and is accompanied by a declaration to the effect that no fu- 
ture premiums will be received, the insured may treat the contract as reached, 
and sue for the premiums paid with interest thereon, without tendering premiums 
thereafter accruing, since a declaration to the effect that no such premiums will be 
received amounts to a waiver of the tender of them. Southern Life Insurance Co. 
v. Logan, 9 Ga. App. 507 (2), 71 S. E. 742. 

[3] 2. In the instant suit to recover the amounts of the premiums which had 
been paid by the plaintiff on a policy of life and health insurance, based upon an 
alleged breach of the contract of insurance by the company in demanding that the 
insured permit the deduction, from weekly benefits accrued, of premiums on the 
policy for four weeks in advance (such premiums being payable weekly, and the 
insured not being, at the time, in arrears), and refusing to pay such sick benefits 
unless the deduction was consented to, there was evidence on behalf of the plain- 
tiff, admitted without objection, that the defendant’s agent, in offering to pay 
the sick benefits, deducted the premiums for four weeks in advance, and that the 
defendant’s district manager later offered the plaintiff the reduced amount, stat- 
ing that “is all I can give you.” The plaintiff further testified, without objection, 
that: “They say if I didn’t let them take that out they would not let me belong 
to the company. I said the policy didn’t call for anything like that. At the time 
they offered me the $10 (the weekly sick benefit due), with the $3.75 out, my book 
was jamb up. I had paid them up to that time, and they would not let me con- 
tinue in by paying 50 cents weekly. He said he had to have that all at one time 
or nothing.” This evidence authorized a finding that the defendant company had 
breached the contract by repudiating liability which had accrued under the policy, 
and declaring its unwillingness to accept future premiums tendered in accordance 
with the terms of the policy. The verdict in favor of the plaintiff cannot, there- 
fore, be set aside as being unauthorized by the evidence. 


[4] 3. The defendant cannot complain that the verdict returned in favor of 
the plaintiff was less than the amount sued for, or less than might have been au- 
thorized. 


[5, 6] 4. The answer of the defendant consisted of a mere general denial of 
the averments of the petition. The court did not err, therefore, in instructing the 
jury, in general terms, that the defendant denied any breach of the contract as 
alleged, and in not further instructing the jury, upon his own motion and without 
any request, as to the contentions of the defendant as made by the testimony. 
Moreover, while the agent of the defendant company testified that upon his visit- 
ing the plaintiff to make settlement for the sick benefits due him, the plaintiff 
consented to the deduction of advance premiums on the policy, and signed a re- 
ceipt accordingly, the agent receipting the plaintiff's premium book for such ad- 
vance payments, it is undisputed that before the agent left the plaintiff's house the 
plaintiff withdrew such consent, and that he had never in fact actually received 
any part of the $10 due him at the time under the policy. Accordingly, a charge 
by the court to the effect that the defendant contended that the plaintiff had con- 
sented to the deduction of the advance premiums from the sick benefits due 
would not have been authorized. 

Judgment affirmed. 

On Motion for Rehearing. 


It is insisted by counsel for the plaintiff in error, by motion for rehearing in 
the instant case, that the court, in its original opinion, overlooked the uncontra- 
dicted evidence to the effect that the policy of the plaintiff did not lapse until 
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about three months after the alleged refusal of the company to pay sick benefits, 
and then lapsed on account of the refusal of the plaintiff to pay further premiums. 

The case was decided originally on the theory that the evidence of the plain- 
tiff authorized a finding that the insurance company refused to pay the accrued 
sick benefits unless the plaintiff would permit the unauthorized deduction of pre- 
miums in advance on his policy and another policy held by his wife, and, upon 
his making complaint to the district manager, notified him that he could not “be- 
long to the company” unless such deductions were permitted, and that they would 
not let him continue in [the company] by paying the weekly premiums provided 
for by the policy, and thus authorized a finding that the company had repudiated 
its contractual obligation by refusing to accept further premiums paid in accord- 
ance with the terms of the policy. The agent who undertook to make settlement 
of sick benefits with the insured did testify that the insured had at first consented 
to the deduction of the premiums in advance, and that he made entries in the re- 
ceipt book accordingly; but he further testified that during the same conference, 
and after consulting with his wife, the plaintiff withdrew such consent and refused 
to accept, and did not accept, the reduced amount of sick benefits. It was undis- 
puted that the accrued amount of sick benefits has never been paid, although there 
was disputed testimony for the company that following subsequent efforts of the 
company to enforce and compel acquiescence in its demand for unauthorized pre- 
payments of premiums, the company finally did tender the full amount of the 
sick benefits; but, as already indicated, this evidence was disputed by the insured. 
On the motion for rehearing, insistence is now made that the evidence shows by 
the testimony of one witness that “after the occurrence (referring to the contro- 
versy about the sick benefits) took [place] this policy remained in force as much 
as three months—until March 31, if I remember aright. It lapsed after that date 
because we could not get any more premiums. He refused to pay further premi- 
ums, as I understood from the agent. I never saw the parties myself.” 

It is insisted in the motion for rehearing that this testimony is undisputed, 
and demanded a finding that the insurance company had accepted premiums tend- 
ered by the insured in accordance with the terms of the policy after the date of 
the alleged breach, and therefor a finding that the conduct of the company 
as testified to by the plaintiff amounted to a repudiation of the contract and 
a breach thereof was not authorized. The testimony referred to seems to 
be at most something that the witness “understood” from the agent, and 
therefore to be mere hearsay. But in addition to this it is strongly contra- 
dicted by the premium-receipt book introduced by the plaintiff, which bore 
no entry of any payment of premiums subsequently to the date on which 
the effort was made by the agent to induce the plaintiff to accept the 
amount of the accrued sick benefits less the advance premiums; the last entries 
in the receipt book being the entries which the agent testified he made to cover the 
advance premiums which the plaintiff, before the payment of the reduced amount 
of sick benefits, refused to permit to be deducted. We think, therefore, that the 
finding of the jury in favor of the plaintiff was authorized, and that it cannot be 
set aside on the general ground that the undisputed testimony demanded a con- 
trary finding. 

Rehearing denied. 

Stephens and Bell, JJ., concur. 


COLUMBIAN NAT. LIFE INS. CO. v. BUNTIN. No. 21062. 
Court of Appeals of Georgia, Division No. 2. Aug. 27, 1931. 
159 Southeastern Reporter 891. 

1. INSURANCE. 

Insured who had been permanently disabled 60 days, but whose proofs failed 
to show that fact, as required by policy, held not entitled to benefits. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Error from Superior Court, Dougherty County; B. C. Gardner, Judge. 


Action by H. V. Buntin against the Columbian National Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 
Reversed. 


Thos. H. Milner, of Albany, for plaintiff in error. 
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A. N. Durden, of Albany, for defendant in error. 

STEPHENS, J. 

Syllabus Opinion by the Court. 

[1] 1. Where a life insurance policy provides that if “the insured shall fur- 
nish to the company due proof that * * * he has become wholly disabled * * * 
and * * * will be permanently and continuously unable to engage in any occupa- 
tion whatever, * * * and that [italics ours] such disability has existed continuously 
for not less than sixty days prior to the furnishing of proof [italics ours], there- 
upon the company will grant” certain enumerated benefits, it is essential to a com- 
pliance by the insured with this provision of the policy that it appear from the 
proof of disability furnished to the insurance company that such disability had 
existed for not. less than sixty days prior to the furnishing of the proof. Where 
the proof so furnished does not show this fact, the insured has not complied with 
this provision of the policy and is not entitled to the benefits therein, although it 
may be true as a matter of fact that, at the time of furnishing the proof of dis- 
ability, such disability was permanent and had existed continuously for sixty 
days prior to the furnishing of the proof. See, in this connection, Penn Mutual 
Life Insurance Co. v. Milton, 160 Ga. 168, 127 S. E. 140, 40 A. L. R. 1382. 

[2] 2. In a suit by the insured against the company to recover a benefit on 
account of a permanent disability as provided in the policy, where it did not ap- 
pear from the proof of disability furnished by the insured to the company on the 
19th of August that the disability claimed by him had existed continuously for sixty 
days prior to the furnishing of the proof, but where it did appear from the phy- 
sician’s certificate furnished as part of the proof of disability that the insured 
had been totally disabled from the 25th of July previously, although there was 
evidence to the effect that the insured had become permanently disabled about 
the middle of the previous June, and therefore was permanently disabled for a 
period of sixty days prior to the date of the furnishing of proof of disability, a 
verdict for the defendant was as a matter of law demanded, and the verdict 
found for the plaintiff was without evidence to support it and was contrary to 
law. This ruling being controlling, it is immaterial whether the court erred in 
admitting the testimony of the plaintiff as to the time of duration of his disability 
prior to the furnishing of proof, or erred in the charge to the jury. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 


METROPOLITAN LIFE INS. CO. v. McALEER. No. 20948. 
Court of Appeals of Georgia, Division No. 1. July 14, 1931. 
Rehearing Denied Sept. 4, 1931. 
159 Southeastern Reporter 906. 
1. INSURANCE. 

Insurance company, whose agent, at time of procuring contract, had notice 
that insured was suffering from incurable disease, waived condition avoiding 
policy in event of insured’s ill health at time of delivery thereof; agent’s knowl- 
edge of material facts is notice to insurance company. 

Syllabus by the Court. 
If, before or at the time of execution of the contract of insurance, 
the insurance company’s agent who procured the contract had notice that 

the assured was not in good health, but on the contrary was suffering 

from an incurable disease, and nevertheless the policy was issued and 

delivered, and the premium accepted thereon, the insurer will be presumed 

to have waived a condition avoiding the policy in the event of ill health 

of the assured at the time of its delivery, and will be estopped from 

setting up that provision of the policy in defense to an action upon the 

contract of insurance. 
(a) Knowledge of material facts on the part of an agent of an insur- 
ance company is notice to the company. 

(For other cases, see Insurance, Dec. Dig. §§ 95, 378[1].) 

2. NO ERROR COMMITTED. 


Syllabus by the Court. ot 
The court did not err in overruling the demurrer to the petition or 
in overruling the motion for a new trial. 
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Error from Superior Court, Chatham County; Peter W. Meldrim, Judge. 

Action by Henry McAleer, as administrator of the estate of Perry J. 
Hernandez, against the Metropolitan Life Insurance Company. There was judg- 
ment for plaintiff, and an order overruling defendant’s motion for new trial, and 
defendant brings error. 

Affirmed. 

Wm. L. Clay, of Savannah, for plaintiff in error. 

S. M. Grayson and H. Mercer Jordan, both of Savannah, for defendant in 
error 

LUKE, J. 


Henry McAleer, as administrator of the estate of Perry J. Hernandez, 
brought suit against the Metropolitan Life Insurance Company on a life insur- 
ance policy which provided that in consideration of weekly premiums of 25 cents 
each the company would, upon satisfactory proofs of death, pay the executor or 
administrator of deceased $456. The seventh paragraph of plaintiff's petition 
is as follows: “Petitioner shows that at the instance of an agent of said defend- 
ant, a Mr. Miller and a Mr. Henderson called upon the said Perry J. Hernandez, 
and insisted upon him taking out additional insurance with the defendant, where- 
upon Mr. Hernandez stated that he had been sick and had only recently returned 
from the hospital and was attended by Dr. M. J. Eagan, and did not think he 
could obtain insurance. Mr. Miller, whose given name is unknown to petitioner 
but [who] was an agent of said company, assured Mr. Hernandez that when a 
policy issued by the company for less than $500, that it was not necessary to have 
a medical examination; and the fact that he had been sick would be no ground 
to refuse issuing him a policy.” The defendant company moved to strike this 
paragraph and demurred to the petition and particularly to this paragraph, or 
the ground that the matters alleged therein are not a part of the contract of 
insurance, and seek to alter the terms of a written contract. The court over- 
ruled the demurrer, and the defendant excepted pendente lite to the ruling, and, 
in its bill of exceptions, assigns error on the exceptions pendente lite. On the 
trial a verdict and judgment were rendered in favor of plaintiff for the full 
amount sued for. Defendant made a motion for a new trial, which was over- 
ruled; and on this ruling the defendant assigns error. 


It is admitted that at the time of the death of the said Perry J. Hernandez 
all premiums due'on the policy were paid. Mrs. Laura Hernandez, wife of the 
assured, testified in part as follows: “Mr. Hernandez said he couldn’t stand a 
medical examination. They [the agents of defendant] said the policy was under 
$500, he didn’t need any medical examination. That is what they told him. There- 
after he signed his name. He told them what his trouble had been, kidney 
trouble and heart trouble. * * * I saw him sign his name to this application. 
When my husband signed his name there wasn’t nothing written above it, not a 
word. Nothing at all. I cannot tell you when the writing above his signature 
on Part A of the application was put there. I was there all the time when the 
agents were there. * * * Mr. Miller knew Mr. Hernandez’s condition, so did Mr. 
Henderson. Mr. Miller knew exactly when Mr. Hernandez went to the hospital, 
and also when he came back. * * * At the time my husband signed that appli- 
cation there was nothing written up and he made no statement, except that he 
wasn’t in physical condition. Not only Mr. Miller, but Mr. Henderson knew 
that he had been in a hospital. Both knew when he had been there for heart 
trouble and kidney trouble. * * * Mr. Hernandez put the agent on notice that 
[he] had heart trouble and kidney trouble. I heard Mr. Hernandez make that 
statement to them. * * * The agents knew when he went to the hospital because 
they came there to collect premiums [deceased had previous insurance with same 
company] while he was there. * * * He had that conversation about the heart 
and kidneys the day that they came to ask for the insurance; but the day when 
the application was brought out, there was no questions asked, only that he 
signed his name. * * * Well, he had heart trouble and the agents both knew it. 
* * * He told them, and they knew it besides. He said ‘I can’t stand a medica! 
examination.’ They said, ‘We will take care of that part of it. Just let us 
write the insurance. We will take care of the rest.’” 


{1] The contention of the defendant company is, in substance, that the policy 
of insurance was the entire contract; that parol evidence as to representations of 
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the agents to the assured was not admissible to vary the terms of the written 
contract; and that under the terms of the contract it was void because of false 
representations in the application made by the assured as to his health. The 
plaintiff contends, in substance, that the application, for insurance which the 
assured signed and which the agent of the defendant company wrote was given 
because the agents, to induce assured to take the policy, represented to him 
that no medical examination was necessary when the insurance was for less 
than $500; that said application was not a part of the contract of insurance 
(which is admitted in the brief of plaintiff in error), and that parol evidence as 
to the inducement offered by the agents to the assured to get him to sign the 
application is admissible; that the agents of the defendant company knew of 
assured’s state of health; and that their knowledge was imputable to the defend- 
ant company. Briefly stated, the controlling issue is this: When an agent of an 
insurance company has knowledge that the insured is sick and has been sick with 
a serious disease a few months prior to the issuance of the policy of insurance, 
and it further appears that the application is not a part of the policy, and all 
premiums are paid at the time of the death of the assured, is the insurance 
company liable under the policy? 


In the case of Rome Insurance Co. v. Thomas, 11 Ga. App. 539, 75 S. E. 894, 
895, “there was sharp conflict in the testimony as to whether the agent had notice 
at the time he took the policy that the insured had pellagra.” This, of course, 
was a question for the jury. The third and fourth headnotes in that case are 
as follows: “As to all matters affecting conditions precedent to a contract of 
insurance, the knowledge of the agent of the insurance company is imputed to the 
company, and the company is thereby charged with notice of any facts, affecting 
the risk about to be assumed, which may have come to or rest in the knowledge 
of its agent, and which good faith in the discharge of his duty as agent would 
require him to disclose to his principal. If, before or at the time of execution 
of the contract of insurance, the insurance company’s agent who procured the 
contract had notice that the assured was not in good health, but, on the contrary, 
was suffering from an incurable disease, and nevertheless the policy was issued 
and delivered, and the premium accepted thereon, the insurer will be presumed to 
have. waived a condition avoiding the policy in the event of ill health of the 
assured at the time of its delivery, and will be estopped from setting up that 
provision of the policy in defense to an action upon the contract of insurance.” 
And in the opinion (page 546 of 11 Ga. App., 75 S. E. 894, 898) it is said: “Jt ts 
now well settled that knowledge of material facts on the part of an agent of an 
insurance company is notice to the company, and, if with this notice the company 
issues a policy, it is estopped in equity from deriving benefit from any stipulation 
in the policy which might have availed it if it had been ignorant of the facts. 
This rule is especially to be upheld in that form of insurance known as ‘indus- 
trial insurance,’ for the reason that it operates largely among and principally 
affects that portion of our population who pay for the protection which life 
insurance affords out of the weekly earnings derived from their labor, and who 
are in many instances easily imposed upon by the statements of agents.” (Italics 
ours.) See, also, Fair v. Metropolitan Life Ins. Co., 5 Ga. App. 708 (1), 63 
S. E. 812, 813; Life & Casualty Ins. Co. v. Burkett, 38 Ga. App. 329 (3), 144 
S. E. 29; National Life & Accident Ins. Co. of Tenn. v. Sneed, 40 Ga. App. 132 
(3), 149 S. E. 68, 69. Since it is undisputed in the instant case that the agent 
prepared the application for insurance which the assured signed, and it is alleged 
that the application contained untrue statements as to the health of the insured, 
and there was evidence to the effect that the agent of the defendant company 
knew that the statements were untrue, the 2d paragraph also of the decision in 
the Sneed Case last above cited applies to the facts of the instant case, it being 
there held that: “Where soliciting and forwarding applications for policies of 
insurance were within the scope of the duties of an agent of an insurance com- 
pany, and such agent undertook to prepare for another an application for insur- 
ance, and wilfully inserted therein a false answer to a material question, he 
will be regarded in so doing as the agent of the company, and not of the applicant, 
and the agent’s knowledge of the falsity of the answer will be imputed to the 
company.” (Italics ours.) 


The special grounds of the motion for a new trial show no cause for a 
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reversal of the judgment of the trial court. Whether the issuance of the policy 
and acceptance of the premiums by the company after notice of the condition of 
the health of the insured works an estoppel or constitutes a waiver of certain 
terms of avoidance in the policy, the effect would be the same under the facts 
of the instant case. “Forfeitures stipulated in contracts of insurance are not 
favored, and, in order to avoid a forfeiture, the courts will seize any circum- 
stance indicating an intention to waive it,” and it will be held to be waived 
where “some one authorized to represent the insurer had actual knowledge of 
the fact or circumstance upon which the waiver depended.” Wiley v. Rome Ins. 
Co., 12 Ga. App. 186, 76 S. E. 1067. And such waiver would be effective regard- 
less of a provision in the policy “that no condition of the policy could be changed 
or any forfeiture waived, except in writing, signed by the president or secretary 
of the company.” Fair v. Metropolitan Life Ins. Co., supra. 

[2] The court did not err in overruling the demurrer to the petition, or the 


demurrer to the seventh paragraph thereof, or in overruling the motion for a 
new trial. 


Judgment affirmed. 
Broyles, C. J., concurs. 
Bloodworth, J., absent on account of illness. 


INTERSTATE LIFE & ACCIDENT CO. v. LEWIS. No. 21604. 
Court of Appeals of Georgia, Division No. 1. Sept. 4, 1931. 
160 Southeastern Reporter 115. 
INSURANCE. 


Petition on life policy, if otherwise good, may be amended to include es- 
sential allegation as to insured’s health on delivery of policy (Civ. Code 1910, §§ 
5681-5683). 

Syllabus by the Court. 
Where the petition in an action brought by the beneficiary under 

a life insurance policy to recover the face value thereof is good in sub- 

stance, except that it fails to contain a material and essential allegation 

to the effect that the insured was in sound health “at the time of delivery 

of the policy and the payment of the premium,” the defect may be 

cured by amendment. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

Error from City Court of Waynesboro; G. C. Anderson, Judge. 


Action by Grant Lewis against the Interstate Life & Accident Company. 
Judgment for plaintiff, and defendant brings error. — 
Affirmed. 


Henry G. Howard and Wm. M. Howard, both of Augusta, for plaintiff in 
error. 


Henry J. Fullbright, Jr., of Decatur, and Fullbright & Burney, of Waynes- 
boro, for defendant in error. 

LuKg, J. 

Grant Lewis brought an action in the city court of Waynesboro against 
Interstate Life & Accident Company to recover $294 on a policy of insurance 
written on the life of Hattie Anderson. After setting out facts showing juris- 
diction of the court, the petition alleges: That the plaintiff is the beneficiary 
in said policy; that Hattie Anderson died; that proper proofs of death were 
duly furnished the defendant; that demand for payment of the claim was made, 
and the insurer refused to pay said claim for more than sixty days from the 
date of such demand; and that a copy of tthe material parts of the policy is 
attached to the petition. The policy of insurance contains this stipulation: “This 
policy shall not take effect if the insured die before the date hereof, or if on 
such date and at the time of delivery of the policy and the payment of the pre- 
mium, the insured is not in sound health, but in either event the premium paid 
hereon, if any, shall be returned.” 

The defendant filed a written motion to dismiss the petition “because it 
fails to allege that at the time the policy was delivered and the first premium 
paid the insured was in good health.” To meet this defect the plaintiff offered 
to amend by alleging that “the policy in suit was delivered to the insured, Hattie 
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Anderson, at a time when she was in sound health, and that the first premium 
and all other premiums that have been due have been paid.” The court then 
rendered the following judgment: “The within amendment is allowed over 
the objection of the defendant to the effect that the original petition does not 
contain any cause of action and can not be amended.” The record is somewhat 
vague as to the further proceedings in the case, but it would appear that after 
this amendment was allowed, the motion to dismiss was renewed and 
overruled, and that this ruling was excepted to. At any rate, counsel for both 
sides treat the allowance of the amendment as the controlling question in the 
case; and it is. Upon the trial of the case the jury found for the plaintiff. 
Under the decision in the case of Volunteer State Life Insurance Co. v. 
McGinnis, 29 Ga. App. 370, 371, 115 S. E. 287, and cases there cited, the petition 
in the present case was fatally defective prior to its amendment as indicated 
above. With the amendment allowed, the petition was clearly not subject to 
the motion to dismiss. The question then is: Was there enough in the original 
petition to amend by? The amendment under consideration is one of substance. 
In the leading case of Ellison v. Ga. R. Co., 87 Ga. 691 (5), 13 S. E. 809, this 
language appears: “But when the amendment needed is one of substance it- 
self, ‘enough to amend by’ does not mean the same as ‘enough to be good in 
substance without amendment.’ On the contrary, failing to be good in sub- 
stance is generally the reason why amendment of substance is needed.” In that 
case Chief Justice Bleckley, speaking for the court, lays down the following 
rule (page 714 of 87 Ga., 13 S. E. 809, 816); “From what has been said, it is 
apparent that nothing less is enough to amend by, in matter of substance in 
respect to the cause of action, than a plaintiff, a defendant, jurisdiction of the 
court, and facts enough to indicate and identify some particular cause of action 
as the one intended to be declared upon, so as to enable the court to determine 
whether the facts proposed to be introduced by the amendment are part and 
parcel of that same cause; and that, when all these elements are in the declara- 
tion, there is enough to amend by.” Another interesting case dealing with the 
question of amendments is City of Columbus v. Anglin, 120 Ga. 785, 48 S. E. 
318. In the case of Eagle & Phenix Mills v. Muscogee Mfg. Co., 129 Ga. 712, 
715, 59 S. E. 804, 805, Justice Lumpkin, speaking for the court, sums up the 
question of amendments in language which is as pertinent now as it was when 
written. That distinguished jurist wrote: “This whole question of amendment 
has been so thoroughly discussed in Ellison v. Georgia R. Co., 87 Ga. 691, 13 S. 
E. 809, and City of Columbus v. Anglin, 120 Ga. 785, 48 S. E. 318, that little more 
can be done than to cite and apply those decisions. There are cases in which 
rulings have been made not in harmony with the two just cited. But, speaking 
in general terms, they may be divided into two classes—those which preceded 
the Ellison Case and were overruled by it, and those which came after it and 
were overruled by the Anglin Case. And now the rule has been crystallized 
into a section of the Code. We have no disposition to wander again, certainly 
not intentionally, from a rule which looks to substance more than to mere form, 
which treats amendment as ‘a resource against waste,’ where there is enough 
to amend by, and which has in view the practical administration of justice rather 
than the dialectical niceties of ancient pleading.” Under the Civil Code (1910), 
§ 5681, the petition may have been amended in form or substance, provided there 
was enough in the pleadings to amend by. Section 5682 reads: “A petition show- 
ing a plaintiff and a defendant, and setting out sufficient to indicate and specify 
some particular fact or transaction as a cause of action, is enough to amend by. 
The jurisdiction of the court may be shown, and the details and circumstances 
of the particular transaction may be amplified and varied by amendment? If the 
delcaration omit to allege facts essential to raise the duty or obligation involved 
in the cause of action which was evidently originally intended to be declared 
upon, the omitted fact may be supplied by amendment.” Of course, “no amend- 
ment adding a new and distinct cause of action, or new and distinct parties, 
shall be allowed unless expressly provided by law.” Civil Code (1910) § 5683. 
How closely section 5682, supra, follows the rule laid down by Bleckley, C. J., 
in the Ellison Case, appears from a casual comparison of the two. The follow- 
ing ruling in Georgia Farmers’ Fire Ins. Co. v. Tanner, Trustee, 34 Ga. App. 
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809 (1), 131 S. E. 191, is planted squarely upon Civ. Code, § 5682, supra, and the 
Ellison and Anglin Cases: “Assuming that the petition in a suit by the in- 
sured to recover under a fire insurance policy fails to allege facts sufficient to 
show a cause of action in that it fails to contain any allegation showing that 
the insured had any insurable interest in the property, such omission may be 
supplied by amendment.” 

Under the foregoing authorities, we hold that the trial judge properly al- 
lowed the amendment to the petition and overruled the motion to dismiss. 

Judgment affirmed. 

Broyles, C. J., concurs. 

Bloodworth, J., absent on account of sickness. 


PILGRIM HEALTH & LIFE INS. CO. v. CURRY. No. 21160. 
Court of Appeals of Georgia, Division No. 2. Aug. 27, 1931. 
160 Southeastern Reporter 121. 
1. INSURANCE. 


In action on life policy, in which defense was that policy had lapsed, evidence 
held sufficient to sustain finding for plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Error from City Court of Atlanta; Hugh M. Dorsey, Judge. 

Suit by Will Curry against the Pilgrim Health & Life Insurance Company. 
There was a judgment for plaintiff, and an order denying defendant’s motion 
for new trial, and defendant brings error. 

Affirmed. 

Statement of facts by Jenkins, P. J.: 

This was a suit against an insurance company for $415 by Will Curry, the 
father and beneficiary of his deceased minor child, Emma Lee Curry. Suit was 
brought on policy No. 180,908, issued by the defendant and dated May 31, 1926. 
The insured died July 25, 1927. By an amendment, the plaintiff set forth that 
the defendant was entitled to a credit in the amount of $101.25, alleged to 
have been paid on the claim. At the trial the plaintiff introduced the policy sued 
on, and contended that this was the only policy ever issued by the defendant on 
the life of the decedent, and that the premiums had been paid in full up to 
the time of her death, a witness for the plaintiff testifying to the fact of such 
payments, and that the receipt book issued by the company, in which the weekly 
payments were entered by the collector, had been turned in to the company when 
proof of death was filed. It was further contended by the plaintiff that a pay- 
ment made by the defendant company in the amount of $101.25, and evidenced by 
a receipt purporting to have been signed by Will Curry, was made as a credit 
on the amount due on the policy sued on, although the receipt stipulated that 
the payment was made in settlement of a claim on account of the death of 
Emma Lee Curry, brought under another and different policy—No. 200,088; and 
the proof of death filed with the defendant company recited that it was made 
under policy No. 200,088. In support of this contention there was testimony to 
the effect that Will Curry, the plaintiff, could not read or write, and hence did 
not sign the receipt, and that when the proof of death, which was signed by 
Will Curry by his mark, was filed with the defendant company, the paper bore 
no policy number, but had been turned over to a Dr. Vinson for filing without 
any such number appearing. Dr. Vinson was not sworn as a witness, and Will 
Curry did not attend the trial, there being evidence to the effect that he was in 
Indiana, and was financially unable either to attend the trial or to pay the cost 
of taking his depositions. The defendant contended that the policy sued on, No. 
180,908, lapsed in September after its issuance in May, 1926, and that the only 
policy on the life of Emma Lee Curry which was in force at the time of her 
death was policy No. 200,088, which was issued November 15, 1926, more than 
six months prior to the death of Emma Lee Curry, and that the payment of 
$101.25 made to Will Curry was in full settlement of his claim under policy 
No. 200,088, which was for the principal sum of $405. Both policies were put in 
evidence, the one sued on being introduced by the plaintiff and the other policy 
being introduced by the defendant. Each of these policies contained the following 
provisions: “One fourth only of the above stipulated death benefit will be pay- 
able if death occur within six calendar months from the date hereof, one half 
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if death occur after six calendar months, and the full amount together with ac- 
cumulations herein provided after the contract has been continually in force for 
one full year.” At the time of the death of Emma Lee Curry the policy sued 
on, No. 180,908, had been in force more than a full year, and policy No. 200,088, 
which the defendant contends was the only policy of force, appears to have been 
of force for more than six months. The amount paid to the plaintiff represented 
only one-fourth instead of one-half of the principal sum named in policy No. 
200,088. 

The jury found in favor of the plaintiff in the principal amount of the 
face of the policy sued on, No. 180,908, less the credit set forth by the petition. 
The defendant excepts to the overruling of its motion for a new trial, which 
motion was based upon the usual general grounds and one special ground in 
which exception was taken to the alleged failure of the court to charge the 
jury upon the defense, pleaded by the defendant, that the payment made to the 
plaintiff was in full satisfaction and payment of all indebtedness due to the 
plaintiff, including the claim under the policy sued on. The court did instruct the 
jury as follows: “The defendant, the Pilgrim Health & Life Insurance Company, 
files its answer and plea, and states and contends that this policy issued May 3], 
1926, No. 180,908, was not of force at the date of the death of the insured, 
Emma Lee Curry, that this policy had lapsed for non-payment of dues since 
September, 1926, and that this policy was not in force at the time of the death of 
the insured, and that the father is not entitled to recover anything under this 
policy. The defendant contends that this $101.25 which the plaintiff in his plead- 
ings allows as a credit on this policy that he is suing on was paid under a 
policy issued to Will Curry, the father, on the life of Emma Lee Curry, on 
November 15, 1926, this policy No. 200,088, and that this $101.25 was in full 
satisfaction and settlement of any and all claims that were due Will Curry under 
that policy.” There was no evidence on behalf of the defendant going to indicate 
that the payment made was made under the policy sued on, the defendant’s con- 
tention, as made by its evidence, being that the payment was made under the other 
policy, No. 200,088, and that this was the only policy of force. 

G. N. Bynum, of Atlanta, for plaintiff in error. 

Homer C. Denton, of Atlanta, for defendant in error. 

Jenkins, P. J. 

[1, 2] In the instant suit on a policy of life insurance, it cannot be said, in 
view of all the facts and circumstances disclosed by the evidence, that the find- 
ing in favor of the plaintiff was unauthorized. The charge of the court stated 
the contentions of the defendant substantially as made by the pleadings and the 
evidence; and, if a more detailed instruction was desired, it should have been 
requested. The record discloses no reversible error. 

Judgment affirmed. 

Stephens and Bell, JJ., concur. 


JOHN HANCOCK MUT. LIFE INS. CO. v. CAVE. 
Court of Appeals of Kentucky. June 16, 1931. 
40 Southwestern Reporter (2d) 1004. 
1. INSURANCE. 


Evidence on issue whether insured suffered total disability from facial pa- 
ralysis held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [13].) 

2. INSURANCE. 

Test of “total disability’ is whether condition prevents insured from trans- 
acting all kinds of work pertaining to his occupation, but does not require con- 
dition of utter helplessness. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE. 

Where insurer denied all liability under total disability clause and did not 
call for further proof, court refused to inquire into sufficiency of proof of dis- 
ability furnished company. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 
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5. INSURANCE. : , 
Insurer’s denial of liability for total disability under group policy waived 


right to have employer fix amount of installments, and judgment was properly 
rendered for full amount of insurance. 


(For other cases, see Insurance, Dec. Dig. § 597.) 
6. INSURANCE. 


Where insured’s evidence tended to sustain claim of total disability, jury was 
judge of weight of evidence and credibility of witnesses. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
Division. 

Action by Audrey B. Cave against John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

William Marshall Bullitt, Bruce & Bullitt, and R. Lee Blackwell, all of Louis- 
ville, for appellant. 

Robert Hubbard, of Louisville, for appellee. 

Wis, J. 

John Hancock Mutual Life Insurance Company issued to Audrey B. Cave a 
certificate to the effect that “under and subject to the terms and conditions of a 
Group Policy of Insurance issued and delivered to her employer, The Chesterfield 
Shirt Co., the sum of five hundred dollars would become available to her upon 
due proof of total disability as the result of injuries, sickness or disease, as 
therein defined.” The definition of total disability, in so far as relevant to this 
case, was that the insured had been continuously prevented by the injuries, sick- 
ness, or disease from performing any and every duty pertaining to her occupation, 
and which presumably would continue during her lifetime to prevent the pursuit 
of any occupation for wages or profit. The insured instituted an action against 
the insurer to recover $500 on the certificate, upon the allegation that she had be- 
come totally disabled within the terms of the contract. The insurance company 
denied all liability on the ground that plaintiff had not suffered a total disability 
within the purview of the policy, that the proof of her sickness or disease did 
not disclose a condition within the definition of disability, and that certain terms 
of the Group Policy had not been complied with so as to make the insurance 
presently available. The circuit court struck out the last defense, and submitted 
the case to the jury upon the issue of total disability. The jury found for the 


plaintiff, judgment was rendered in her favor, and the insurance company has 
prosecuted an appeal. 


{1] 1. The appellant insists that it was entitled to a peremptory instruction in 
its favor. The ground of the motion was that the evidence of total disability was 
insufficient to authorize a submission of that question to the jury. 


Miss Cave had suffered a facial paralysis. She testified that the first symptom 
was a feeling of dizziness, followed by the contraction of the muscles which drew 
her mouth around to one side, her eyes partially closed, and she felt extremely 
weak. She was sent home and continued to suffer to such an extent that she was 
unable to resume her employment. She tried to work but could not do so because 
of headaches and impaired vision caused by the contraction of the facial muscles. 
Her eyes stood open and unprotected and became irritated. She was unable to 
sit up continuously and had grown gradually worse. She performed some light 
household work, such as sweeping the bedroom and washing the dishes. Her 
physician testified that she was suffering from a facial paralysis. Her mouth was 
drawn to the right, she was very nervous, had headaches and atosis, or falling of 
the eyelids. Her condition has failed to improve, and both sides of her face 
have become involved. He expressed the opinion that the condition was perma- 
nent, that no improvement could be expected, and, on account of the vertigo and 
disordered vision, she would be unable to do any work. 

The testimony for the defendant tended to show that the condition was a mere 
“cosmetic defect” which should not disable the patient at all, or at most, for only 
a brief period. But her condition had grown gradually worse, and more than 2a 
year had elapsed from the time it first developed. 

[2] The test of total disability, under an insurance contract of the character 
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and terms of the one here involved, is whether the condition is such as to prevent 
the insured from transacting all kinds of business or work pertaining to his occu- 
pation or employment. National Life & Accident Ins. Co. v. O’Brien’s Ex’x, 155 
Ky. 498, 159 S. W. 1134; AEtna Life Ins. Co. v. McCullagh, 195 Ky. 136, 241 S. 
W. 836; Fidelity & Casualty Co. v. Logan, 191 Ky. 92, 229 S. W. 104; Hartford 
Accident & Indemnity Co. v. Davis, 184 Ky. 487, 210 S. W. 950; Doyle v va de 
F. & P. Ins. ~ 168 Ky. 789, 182 S. W. 944, Ann. Cas. 1917D, 851; Provident L,. 
& A. Ins. Co. Harris, 234 Ky. 358, 28 S. W.(2d) 40. Henderson v. Continental 
Casualty Co., 230 Ky. 93, 39 S. W.(2d) 209. 

Such a contract does not refer to a condition of utter helplessness, but must 
have been intended to cover such physical impairment as disabled the insured from 
performing all material acts in the discharge of the usual and customary duties 
connected with his occupation or employment. Continental Casualty Co. v. Linn, 
226 Ky. 328, 10 S.W.(2d) 1079; Ohio National Life Ins. Co. v. Stagner, 231 Ky. 

21 S.W.(2d) 289; Cf. United States v. Ranes (C. C. A.) 48 F.(2d) 582. 

[3] The evidence tended to show the total disability of the insured, and it was 
sufficient to carry the case to the jury, and to sustain the verdict. The fact that 
the testimony for the defense tended toward a contrary conclusion did not de- 
prive the plaintiff of her right to have the facts determined by the jury. Pacific 
Mutual Life Ins. Co. v. Cash, 224 Ky. 292, 6 S.W.(2d) 239. 

[4] 2. The point is made that the proof of disability furnished the insurance 
company was insufficient to establish the fact. As we have seen already, there 
was evidence of the fact sufficient to sustain the finding of the jury to that effect, 
and it is unnecessary to determine the sufficiency of the proof originally submit- 
ted to the insurance company. It denied alt liability, and did not call for further 
proof concerning the condition of the insured. In such cases, it is immaterial to 
inquire into the subordinate question, when the mz ain issue is under investigation. 
National L. & A. Ins. Co. v. Hedges, 233 Ky. 840, 27 S.W.(2d) 422. 

[5] 3. In its answer the defendant pleaded that the group policy pursuant to 
which the certificate to Miss Cave was issued, contained provision to the effect 
that any amount payable under the policy might be paid in a fixed number of in- 
stallments chosen by the employer from a table contained in the group policy, 
and, when the beneficiary happened to be a minor, the installments should be paid 
to such person as the employer should designate for the sole benefit of such minor. 
It was alleged that the employer had not designated any payee, and had not fixed 
the installments to be paid. The circuit court struck that portion of the answer, 
and the appellant complains of the ruling. The opinion of the trial court stated 
the reason for the order to be that the introduction of the group policy, referred 
to in the certificate sued upon, but not attached thereto, was forbidden by section 
656, Kentucky Statutes, and the decisions construing it. We need not determine 
the interesting questions argued upon this branch of the case, since the provisions 
relied upon merely provided an option of payment of the indemnity due by in- 
stallments fixed by the employer to a person designated by it. Whether or not 
that duty had been performed by the employer was wholly immaterial in this 
case, because the insurance company denied liability to the plaintiff in any event. 

It is the settled rule that denial of liability waives the option to pay in install- 
ments, even under a contract of that character, and it necessarily follows that 
such conduct would operate as a waiver of a right to have a third party fix the 
amount of the installments. The court did not err in rendering a judgment for 
the full amount due the plaintiff. Travelers’ Ins. Co. v. Turner (Ky. decided May 
22, 1931) 239 Ky. “ 39 S.W.(2d) 216; German Ins. Co. v. Hazard Bank, 126 
Ky. 730, 104 S. W. 725, 31 Ky. Law Rep. 1126; Home Ins. Co. v. Roll, 187 Ky. 
31, 218 S. W. 471. 

[6, 7] 4. It is argued with some vigor and much ingenuity that the verdict 
of the jury was palpably against the evidence; but the argument is devoid of 
merit. The testimony for the plaintiff tended to sustain the claim of total dis- 
ability, and the jury was the judge of the weight of the evidence and the credi- 
bility of the witnesses. Moreover, the jurors saw the young lady and her afflic- 
tion was of such a nature that her appearance was not without weight in con- 
sidering the conflicting evidence concerning her condition. In such cases we are 
not warranted in directing a new trial. Pacific Mutual Life Ins. Co. v. Cash, 224 














1302 ‘The Insurance Law Journal, Vol. 77 [Dec., 1931 


Ky. 292, 6 S.W.(2d) 239; Commonwealth Life Ins. Co. v. Pendleton, 231 Ky. 591. 
21 S.W.(2d) 985, 66 A. L. R. 1526. 

The judgment is affirmed. 

The whole court sitting. 


KARST v. CHICAGO FRATERNAL LIFE ASS’N. No. 4887. 
Springfield Court of Appeals. Missouri. July 3, 1931. 
40 Southwesiern Reporter (2d) 732. 

1. INSURANCE. : ; ; 

In action on life benefit certificate, whether insured died shortly after dis- 
appearance and before next payment of premium was due shield for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 
2. INSURANCE. : b ate 

In action on life benefit certificate, evidence regarding habits, characteristics, 
disposition, plans, and statements of insured who had disappeared, tending to 
show intention to return home, held admissible. 

(For other cases, see Insurance, Dec. Dig. § 818[4].) 
6. INSURANCE. | 

Contract provision that long-continued absence of insured, unheard of, should 
not be evidence of death until full term of insured’s expectancy of life ex- 
pired, held void. 

(For other cases, see Insurance, Dec. Dig. § 718.) 
7. INSURANCE. 

Insurer's instruction based upon void provision regarding effect of long con- 
tinued absence of insured unheard of held properly refused. 

(For other’ cases, see Insurance, Dec. Dig. § 826[1].) 

Appeal from Circuit Court, New Madrid County; John E. Duncan, Judge. 

“Not, to be officially published.” 

Action by Emily H. Karst against the Chicago Fraternal Life Association. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Joslyn & Boone, of Charleston, for appellant. 

Sharp & Baynes, of New Madrid, for respondent. 

SMITH, J. 


This case was tried to a jury in the circuit court of New Madrid county, 
Mo., at the May term thereof, 1930, resulting in a verdict and judgment for the 
plaintiff in the sum of $2,400. 

The suit is based on a life benefit certificate issued by defendant, dated 
August 1, 1925, to Michael W. Hoffman, wherein plaintiff, Emily H. Karst, is 
the beneficiary. Plaintiff brought this suit to the May term, 1928, of the circuit 
court of New Madrid county, Mo. Service was had to the September term of 
said court. There was first a default judgment, which appellant moved to set 
aside. The motion was overruled and the cause was appealed to this court, and 
at the October term, 1929, this court reversed the New Madrid county circuit 
court and ordered it docketed for trial. 22 S.W.(2d) 178. The cause was finally 
tried on June, 6, 1930, in the circuit court of New Madrid county, Mo. 

The petition alleges that Hoffman died about December 1, 1926. The proof 
was that he disappeared about that date, vanished, and none of his acquaintances, 
nor any other person known in this case, has ever seen him since—dead or alive. 

The policy which as read in evidence is a mutual benefit contract, and the 
insured is designated as a member of the association. The policy contains this 
clause: “The benefits provided for in this benefit certificate shall not be pay- 
able on account of the member’s disappearance, unless all assessments and dues 
shall have been paid up for the full term of the member’s expectancy of life, 
according to the American Experience Table of Mortality.” 

Rule 319 of the constitution and by-laws of the Chicago Fraternal Life As- 
sociation (printed in full in abstract) stipulates that disappearance or long- 
continued absence of a member shall not be regarded as evidence of death, or 
give a right to recover until the full term of the expectancy of life has expired, 
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according to the American Experience Table of 
required by the laws of the society have been made. 

Motion for new trial was overruled and proper steps taken for an appeal to 
this court. Several assignments of error are insisted upon here. The testimony 
showed that Hoffman lived at Marston, Mo., where he had made his home for 
several years. He owned a one-half interest .in a farm of something over four 
hundred acres near Marston and also owned a business building in Marston in 
which was a barber shop, and he himself occupied the two other rooms in the 


building, one as an office and the other as a living room. The testimony showed 
that Mr. Hoffman was a man around sixty-eight 


Mortality, and all payments 


years of age, of a happy, 
jovial disposition, with many friends, and was energetic and active in the con- 
duct of his business, which consisted in the management of the farm herein- 
before mentioned, and the evidence also showed he bought and sold cotton seed 
and other farm products. On the day before Thanksgiving, 1926, Hoffman left 
Marston to go to Memphis, Tenn., on business. Before leaving he had discussed 
with various witnesses concerning his plans for the operation of the four hundred 
acre farm the next year. One of his tenants testified that he had rented the 
farm from him for the next year; that he had been out there talking over with 
him the plans for clearing up a thicket during the next season and in other 
ways discussing the coming crop, and he told Walter Richardson, a ginner, that 
he was going to Memphis and that if any cotton came in for him while he was 
gone to keep it and he would pay the ginning charges when he came back. He 
had also talked to a witness, George Neumann, about making some improve- 
ments on his farm and had tried to get Neumann to boss some ditching he wanted 
done. He also told Neumann that he was going to Memphis, and might possibly 
go on from there to Alabama on a real estate deal which he was anxious to 
close up. Witness Scoby testified that he had business dealings with him and 
had bought some cotton seed and that he had arranged with Scoby to take care 
of it so that he could sell it during the next planting season; that is, during the 
spring of 1927. The witness Chester Townsend was by profession a barber and 
rented from Hoffman and ran his shop in one room of the business building, 
in an adjoining room of which Hoffman made his home; he shaved him just 
before train time and remarked that he would like to have dinner with witness 
the next day (Thanksgiving) but that he guessed he would take Thanksgiving 
dinner in Memphis. While in Memphis he wrote witness Townsend a letter in 
which he instructed him that all his first-class mail be forwarded to Memphis 
until Monday, to the rooming house of L. Riles, where Hoffman stayed while 
in Memphis. On or about the last day of November, 1926, Hoffman went into 
the office of Wilson & Ward, cotton factors in Memphis, and while there cashed 
a check on the Bank of Marston for $100. Mr. Molray, the cashier of the 
Wilson-Ward Company, telephoned to the Bank of Marston ascertaining that the 
check was good and gave Mr. Hoffman the money on it. He also testified that 
his firm had some cotton on consignment for Mr. Hoffman and that when this 
cotton was sold the ledger showed a credit to Hoffman of $79.69; that the 
credit was still on the book and had never been withdrawn. Testimony of the 
cashier of the Bank of Marston showed that at the time Mr. Hoffman had a 
balance of $264.03 in that bank and that aside from the check for $100 which was 
cashed in Memphis, there later came in no other checks and no other checks 
had been received from Mr. Hoffman. Mr. Hoffman’s daughter, Mrs. Karst, the 
beneficiary under the policy, testified that Mr. Hoffman frequently came to visit 
her in her home in St. Louis, coming and going as he pleased; that between 
visits she kept up a correspondence with him; that she first learned of his dis- 
appearance by receiving a letter from Mr. Neumann asking if Mr. Hoffman was 
with her; that finding out that he had disappeared she went to Marston to in- 
vestigate and found the papers and everything just as he had left them; that 
he had apples in his room wrapped in paper with covers off the bed over them 
to keep them from freezing; that one thing impressed her very much was this, 
that he always wore a certain kind of flannel underwear and always bought this 
three suits at a time; that he had just recently purchased that fall three suits 
of underwear and she found two of the suits there in his room; that the par- 
ticular brand of underwear was difficult to get; that from there she went to 
Memphis and asked the Memphis police to help look for him and that they 
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broadcast the disappearance over the radio at Memphis; that she found out 
from Memphis that he had left there for Osceola; that she went to Osceola but 
could find no trace of her father there; that she sent out about fifty circular 
letters and wrote all of her relatives and friends with whom she thought it 
possible he might be and that the matter was reported to the St. Louis police 
force and that they broadcasted the fact of his disappearance four times; that 
she took over his affairs as trustee, being appointed by her brothers and sisters, 
that her father left money in the Bank of Marston and that he had $200 due 
him from the Senter Commission Company in St. Louis in addition to the 
money due from the Wilson-Ward Company at Memphis. 

The benefit certificate sued on and filed with plaintiff’s petition contained 
this paragraph: 

“XIV. Disappearance of Member. The benefits provided for in this Benefit 
Certificate shall not be payable on account of the member’s disappearance unless 
all assessments and dues shall have been paid up for the full term of the mem- 
ber’s expectancy of life, according to the American Experience Table of 
Mortality.” 

The answer of the defendant admitted that it was a legally constituted 
fraternal benefit society, incorporated and existing by virtue of the laws of the 
state of Illinois and authorized to transact business in the state of Missouri. 
The answer denied the death of Michael W. Hoffman on or about the Ist day 
of December, 1926, or at any other time, and denied that he had complied with 
the conditions and provisions of this agreement with the defendant as contained 
in the certificate of insurance, and the by-laws and constitution of said associa- 
tion, and averred that said Hoffman for himself, his heirs, beneficiaries, and 
assign, agreed to be bound by the laws, rules and regulations of said assocition 
and that the contract existing between said Hoffman and the defendant consists 
of the terms contained in the application, the benefit certificate, and the con- 
stitution and by-laws of said association, and embraces and includes section 319 
of the constitution and by-laws of the defendant, which section 319 of the con- 
stitution is a part of the said contract and is as follows: “No lapse of time or 
absence or disappearance on the part of any member heretofore or hereafter 
admitted into the society, without proof of the actual death of such member while. 
in good standing in the society, shall entitle his beneficiary to recover the amount 
of the benefit certificate, except as hereinafter provided. The disappearance or 
long-continued absence of any member unheard of shall not be regarded as evi- 
dence of death or give any right to recover on any benefit certificate heretofore 
or hereafter issued by the society until the full term of the member’s expectancy 
of life, according to the American Experience Table of Mortality, has expired 
within the life of the benefit certificate in question. The term ‘within the life 
of the benefit certificate’ as here used means that the benefit certificate has not 
lapsed or been forfeited, and that all payments requested by the laws of the 
society have been made.” 

The answer further alleged that the claim of and attempted proof of death 
is based upon the disappearance of Hoffman on or about the Ist day of De- 
cember, 1926, and that neither the beneficiary nor any one else has paid up the 
assessments coming due after said disappearance, and that at the time of filing 
the suit the full term of the member’s expectancy of life had not expired, and 
that the suit was prematurely brought. The answer continued with the following 
paragraphs: 

“Further answering, defendant states that said by-laws of No. 319 has been 
approved and declared reasonable under the laws of the State of Illinois; that 
the State of Illinois is the state which granted the incorporation of this de- 
fendant and that a similar by-law has been passed on and construed by the 
Supreme Court of the State of Illinois in the case of Steen v. Modern Woodmen, 
reported in the 296 Illinois Supreme Court Report at page 104, 129 N. E. 546, 
17 A. L. R. 406, and was by said Supreme Court of the State of Illinois de- 
clared to be a reasonable regulation. 

“Further answering, defendant says that in the case of Modern Woodmen 
v. Jennie Vida Mixer the Supreme Court of the United States has declared that 
the right of the member of the benefit association must be determined by a 
single law, and it must be governed by the laws of the state granting the in- 
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corporation; that said case is reported in the 267 United States Supreme Court 
Report at page 544, 45 S. Ct. 389, 69 L. Ed. 783, 41 A. L. R. 1384. 

“Therefore, defendant says that there is no right of action on this claim until 
the expiration of the life expectancy of the said Michael W. Hoffman, and then 
only in the event that his certificate was kept in good standing by the continued 
payment of the assessments, in accordance with the by-laws of the said Chicago 
Fraternal Life Association. 

“Wherefore, having fully answered to plaintiff's petition herein, defendant 
prays to be dismissed with its costs and charges herein expended, and for all 
proper relief. 

“Joslyn & Boone, 
“George C. Geier, 
“Attorneys for Defendant.” 

[1] The theory of the plaintiff here is that the facts as presented by the 
evidence hereinbefore set out were sufficient to make it a question of fact for the 
jury as to whether the insured died shortly after his disappearance and before 
his next payment of premiums was due. Our courts have frequently passed on 
this question under similar circumstances and testimony, and regardless of our 
personal opinion as to the weight or sufficiency of the evidence in this particular 
case, our courts have held that under evidence of absence connected with such 
circumstances as shown by the evidence in this case, the question of death be- 
comes one of fact to be determined by the jury. Bradley v. Modern Woodmen of 
America, 146 Mo. App. 428, 124 S. W. 69; Springmeyer v. Sovereign Camp, 
W. O. W., 163 Mo. App. 338, 143 S. W. 872; Lancaster v. Ins. Co., 62 Mo. 121, 
128; Schell v. Metropolitan Life Ins. Co. (Mo. App.) 3 S.W.(2d) 269, 270, 271; 
Johnson vy. Sovereign Camp, W. O. W., 163 Mo. App. 728, 147 S. W. 510. 

According to the rulings in the above cases, and many more in our state, it 
was proper to submit the issues to the jury under the testimony as produced, 
and it was not error to refuse defendant’s instruction in the nature of a demurrer. 

[2] The defendant complains that error was made in the admission of evi- 
dence. We have carefully examined the evidence and feel that it was competent 
to admit the testimony of witnesses showing the habits, characteristics, disposi- 
tion, plans, and statements of Hoffman tending to show his itnentions to return 
home, or to refute the idea of his voluntary continued absence from home. 

[3, 4] Richard Mist was asked and answered these two questions: 

“Q. Did you know Michael W. Hoffman in his lifetime? <A. Yes sir. 

“Q. Do you know where he is? A. He was murdered.” 

Objection was made to the answer to the last question. The court let the 
answer stand at the time and told the defense they could cross-examine him. He 
was cross-examined and admitted some one told him he had been murdered. A 
motion was made to strike out all his testimony and the court sustained the 
motion, saying: “Yes, sir; this testimony as to the man being murdered is to 
be stricken out. It is hearsay.” 

Later at the request of the defendant the court gave the following instruc- 
tion: “The court instructs the jury that there is no evidence in this case that 
Michael W. Hoffman was murdered and you are further instructed in arriving 
at your verdict to disregard the statement of witness Mist that Michael W. 
Hoffman was murdered.” 


The defendant claims that the sting of Mist’s testimony had gotten to the 
jury and that a new trial should have been granted regardless of the ruling of 
the court and the instruction to disregard it. We rule against the defendant 
on this point. The question asked the witness Mist was not improper, and the 
answer, that “he was murdered,” did not show on its face that it was neces- 
sarily an opinion of the witness, or that it was hearsay evidence. When it was 
developed on further examination that it was hearsay evidence, the court told 
the jury orally to disregard the evidence, and later at the request of the de- 
fendant instructed the jury in writing to not consider such testimony. All that 
the court could do under such circumstances was to instruct the jury to disregard 
it, and the presumption is that the jury did disregard it. Harrison v. K. C. 
Electric Light Co., 195 Mo. 606, 635, 93 S. W. 951, 7 L. R. A. (N. S.) 293; 
McCarter v. Burger et al. (Mo. App.) 6 S.W.(2d) 979, 981, and cases cited. 

[5] The defendant complains of the court’s action in giving instruction No. 
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1-A, which is as follows: “No. 1-A. The Court instructs the jury that in this 
case plaintiff sues as beneficiary to collect on an insurance policy issued on the 
life of one Michael W. Hoffman, by the defendant, and in this connection the 
court instructs you that before plaintiff can recover it is necessary for plaintiff 
to prove by a preponderance or the greater weight of the evidence that the said 
Michael W. Hoffman died on or about the Ist day of December, 1926, but 
that this fact may be established by facts and circumstances inconsistent with 
insured’s abandonment of his home, desertion of his friends and concealing of 
his whereabouts from them, his age, health, disposition, moral character, social 
rank, and financial condition and objects in life which would be inconsistent with 
a view of voluntary absence. However, mere disappearance alone cannot justify 
a finding for the plaintiff. These other facts and circumstances must be taken 
into consideration in passing upon the question whether or not the deceased died 
on or about the said Ist day December, 1926. Therefore, with these explanations 
in mind, if you find and believe from the evidence that the said Michael W. 
Hoffman on or about the lst day of December, 1926, died; that the plaintiff is the 
beneficiary named in the policy; that due notice of the death of the deceased was 
given to defendant, then and in that event your verdict shall be for this plaintiff in 
the sum of $2,000.00, with interest thereon at the rate of 6 per cent per annum 
from the date of receipt of the proofs of death.” 

This instruction informed the jury that they could consider circumstances 
detailed in evidence from which they could infer that Hoffman was dead, pro- 
vided this was shown by a preponderance or the greater weight of the evidence. 
Winter v. Supreme L. K. of P., 101 Mo. App. 550, 73 S. W. 877. We do not 
agree that it was such a commentary upon the evidence as to be reversible. Smith 
v. Wells (Mo. Sup.) 31 S.W.(2d) 1014, 1023, and cases cited. 

[6-8] The defendant complains that error was committed by the trial court 
in refusing the following requested instruction: “No. 4. You are instructed that 
under the contract sued on the long-continued absence of any member unheard 
of shall not be regarded as evidence of death or give any right to recover on 
the benefit certificate which is the contract herein sued on until the full term 
of the Member’s expectancy of life according to the American Experience Table 
of Mortality has expired within the life of the benefit certificate in question. 
Therefore if you find that Michael Hoffman disappeared about the 3rd day of 
December, 1926, and has continued absent ever since that time, and you further 
find that the full term of the life expectancy of the said Hoffman had not ex- 
pired, according to the American Experience Table of Mortality, your verdict 
should be for the defendant.” The court refused this instruction and defendant 
duly excepted. 

This instruction was an attempt to submit the question of the term of the 
insured’s life expectancy, which is greater than the common-law rule as to pre- 
sumption of death after seven years absence, and also greater than the Missouri 
statutory provisions and submits a provision in the contract which our courts 
have held to be void and of no binding effect, because the provisions are con- 
trary to the common-law rule as well as the statutory provisions of our state. 
See Holman v. M. W. of America (Mo. App.) 243 S. W. 250, and Cobble v. 
R. N. of America, 291 Mo. 125, 236 S. W. 306, 21 A. L. R. 1346. In the last 
case in discussing a by-law or regulation almost identical with the one here, the 
court at page 309 of 236 S. W. (291 Mo. 125) uses this language: “We hold 
that said by-law runs counter to the common law and said statute; that it is 
unreasonable in the instant case; and that it is squarely against the statute above 
set out, and therefore void.” 

Since that is the ruling of our courts, it was not error to refuse the above 
instruction. And since our courts have so construed that provision in the by-laws 
and the certificate, it was not error for the trial court to refuse to admit in 
evidence the Illinois case and the case by the United States Supreme Court con- 
struing this provision as applicable and reasonable in Illinois. 

We find no reversible errors. The judgment is affirmed. 

Cox, P. J., and Bailey, J., concur. 
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MEDLING v. ABRAHAM LINCOLN LIFE INS. CO. No. 4967. 
Springfield Court of Appeals. Missouri. July 3, 1931. 
Rehearing Denied August 8, 1931. 
41 Federal Reporter (2d) 6. 
1. INSURANCE 
Where life policy recited payment of first annual premium, and application 
showed first quarterly payment was made, insurance company had burden to 
prove subsequent quarterly premiums were not paid. 
(For other cases, see Insurance, Dec. Dig. § 646[4].) 
2. INSURANCE. 
_ In action on policy which recited payment of first annual premium, ques- 
tion whether insured paid quarterly premiums subsequent to first payment 
acknowledged by application held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[8].) 
3. INSURANCE. 
_ Insurance company seld as matter of law not liable for penalty for vexa- 
tious delay, where there was abundant evidence that policy had lapsed. 
(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Pemiscot County; John E. Duncan, Judge. 

Action by S. V. Medling, administrator of Welton K. Foster, deceased, 
against the Abraham Lincoln Life Insurance Company. Judgment for plain- 
tiff, and defendant appeals. 


Affirmed on condition of remittur. 

Orville Zimmerman, of Kennett, for appellant. 

S. V. Medling and Ward & Reeves, all of Caruthersville, for respondent. 

BAILEY, J. 

Plaintiff, as administrator of the estate of Welton K. Foster, deceased, 
instituted this suit upon a policy of insurance issued by defendant upon the life 
of said Welton K. Foster, deceased, seeking to recover $2,000, the face of the 
policy, together with penalty and attorney fees for vexatious delay. On trial 
to a jury, plaintiff was returned a verdict in the sum of $2,017.50 on the policy 
and the further sums of $100 and $200 as penalty and attorney fees, respectively, 
on the theory that defendant vexatiously and without reasonable cause refused 


to pay the amount due under the policy. Defendant has appealed from the 
judgment based thereon. 


Defendant asserts the trial court erred in refusing defendant’s demurrer to 
the evidence offered at the close of the whole case, in that the allegations of 
the petition were not proven and that there was no proof that the first annual 
premium had been paid. The petition was in conventional form, and among 
other things alleged that, “at the time of the death of the said Welton K. Foster 
on the 25th day of July, 1930, said policy of insurance was in full force and effect 
and the said Welton K. Foster had kept and performed all of the requirements 
and conditions of said contract of insurance on his part to be kept and perform- 
ed, and the whole amount became due to plaintiff upon his death as aforesaid, 
and after the death of the said Welton K. Foster demand was made of defend- 
ant to furnish blanks upon which to make proof of loss and death, but defend- 
ant failed and refused to furnish same, and defendant has failed and refused 
to pay the amount due plaintiff under said policy of insurance, to-wit, the sum 
of $2,000.00 though demand has been made upon defendant therefor.” 


In defendant’s answer it is alleged that only the first quarterly premium 
was paid and that the policy had lapsed. Plaintiff’s evidence on that branch of 
the case consisted of the insurance policy issued by defendant to deceased, which 
policy contained the following provisions: 

“Aged 22, Number 44998, Premium $58.20. Amount $2,000. 
“An Old Line Legal Reserve Stock Company. 

“Abraham Lincoln Life Insurance Company, Springfield, Illinois. Hereby 
agrees to pay two thousand dollars (the face amount of this policy) upon receipt 
of due proof of the interest of the claimant and of the death of Welton K. 
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Foster, the Insured, to the insured’s executors, administrators or assigns sub- 
ject to the terms and conditions hereinafter contained. 

“This policy is issued in consideration of the application therefor, copy of 
which is attached hereto and made a part hereof, and of the payment in advance 
of fifty eight and 20/100 Dollars, being the premium to provide the legal re- 
serve, if any, hereunder, and term insurance terminating on the twenty-eighth 
day of October, 1930, and of the further payment on an annual renewal pre- 
mium of like amount on the said date and on every anniversary thereof during 
the life of the insured until premiums for twenty full years in all shall have been 
paid.” 

It is also provided thereon that the policy, together with the application 
therefor, constitutes the entire contract. The policy further provided that “all 
premiums are payable in advance at the Home Office of the Company but may 
be paid to an authorized agent of the Company but only in exchange for the 
Company’s official premium receipt signed by the Preisdent or Secretary and 
countersigned by such agent. This contract is based upon premiums being paid 
annually, but, upon written request of the Insured to the Company at its Home 
Office, premiums may be made payable in semi-annual or quarterly installments, 
each such semi-annual premium being 52% and each quarterly premium 261%4% 
of the annual premium. Any payments required to complete the premium for 
the current policy year in which death occurs will be deducted from the insur- 
ance payable hereunder. No payment of a premium shall maintain the Policy 
in force beyond the date when the next payment is due, except as herein pro- 
vided.” 

The application, a part of the insurance contract, contained the following 
statements: “Gross Premium, Annual basis $58.20. Premiums to be payable 
Annually (), Semi-Annually, (), Quarterly, (x) * * * I hereby declare that I 
have paid the sum of Fifteen and 42/100 Dollars made by check to J. L. Ralston 
and that I hold his receipt made up without alteration on the receipt form de- 
tached from this application and bearing the serial number imprinted thereon, 
to the terms of which I agree.” Defendant offered documentary evidence tend- 
ing to prove that but one quarterly payment was made at the time the policy 
was taken out in October, 1929, and that no other quarterly payments were 
made, although warning and danger notices were mailed insured; that a quar- 
terly payment became due January 28, 1930, and was not paid, and the policy 
lapsed in February, 1930; that thereafter three letters were mailed by defend- 
ant to insured, urging him to reinstate the policy, but no reply thereto was re- 
ceived, and the letters were not returned; that, at the time of insured’s death, 
on July 25, 1930, a third quarterly premium remained unpaid. Defendant also 
offered in evidence its premium record card kept at the home office at Spring- 
field, Ill., showing the failure to pay quarterly premium and lapse of the policy, 
“230.” If this means February 30th, it was of course, an impossible date. At 
any rate, the policy had lapsed according to this card record. In rebuttal, plain- 
tiff offered evidence, over defendant’s objection, tending to prove that there 
was an erasure on the card. It was not shown what had been erased or when 
the erasure was made or by whom. 


Plaintiff asserts he made out a prima facie case by showing the policy of 
insurance in evidence and showing plaintiff’s appointment as administrator. It 
is further contended that, since the policy showed on its face payment of the 
first annual premium, the burden was on defendant to prove nonpayment. 


{1, 2] It is our opinion plaintiff’s contention is correct. While the recital 
in the policy that it “is issued in consideration of the application therefor and 
the payment in advance of Fifty-eight and 20/100 Dollars, being the premium 
to provide insurance terminating on the 28th day of October, 1930,” is not an 
acknowledgment of the receipt of the first annual payment; yet the applica- 
tion itself shows that at least the first quarterly payment was made and the 
policy went into effect. There is, in fact, no denial that the policy became a 
valid and binding contract. The only issue was whether or not the subsequent 
quarterly payments were made. Upon such state of facts, the burden has always 
been held to be upon defendant to prove subsequent premiums were not paid 
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when due. Rasch v. Ins. Co. (Mo. App.) 201 S. W. 919; Harris v. Ins. Co., 248 
Mo. 304, loc. cit. 318, 154 S. W. 68, Ann. Cas. 1914C, 648; Lafferty v. Kansas 
City Casualty Co., 287 Mo. 555, 229 S. W. 750; Gibson v. Ins. Co., 181 Mo. App. 
302, 168 S. W. 818; Hay v. Bankers’ Life Co., 207 Mo. App. 277, 231 S. W. 1035. 
In Rasch v. Ins. Co., 201 S. W. loc. cit. 924, supra, it is also pointed out that 
“it has often been held that even though the evidence in support of such defense 
is uncontradicted, still the issue must be submitted to the jury in order that 
they may determine the credibility of that evidence, and that the court in such 
case cannot direct a verdict.” 

Defendant has cited a number of cases holding that a recital in the face of 
the policy that it is issued in consideration of an annual premium in a certain 
amount, is overcome by a recital in the application showing the premium was 
to be paid quarterly. Among these cases are the following: Missouri State Life 
Ins. Co. v. Salisbury, 279 Mo. 40, 213 S. W. 786; Dircks v. German Ins. Co., 34 
Mo. App. loc. cit. 41; Lyke v. Ins. Co. (Mo. App.) 187 S. W. 265; Serabian v. 
Metropolitan Life Ins. Co. (Mo. App.) 17 S. W. (2d) 646. In all these cases, 
except the last one, the policy was held never to have gone in effect because 
there was no proof that any premium had been paid. In the Serabian Case, 
supra, it was admitted by plaintiff that only the first quarterly payment had 
been made and the policy by its terms was held to have lapsed. But in the 
present case there is no such admission. The policy having gone into effect, 
it was for defendant to make good the defense of nonpayment of subsequent 
quarterly premiums, and, although that evidence was strong and convincing, 
it was nevertheless a question for the jury. 

[3] Plaintiff's instruction No. 3 permitted plaintiff to recover a penalty 
and attorney fees for vexatious and unreasonable delay in payment of the loss 
due under the policy. There was no evidence on which to base this instruction. 
There was abundant evidence tending to prove that the policy had lapsed, and 
defendant was fully justified in contesting its liability under the policy. There 
is no evidence that defendant was lacking in good faith or that it refused pay- 
ment willfully or without reasonable cause. The question should not have been 
submitted to the jury. Berryman v. Ins. Co., 199 Mo. App. 503, 204 S. W. 738; 
Non-Royalty Shoe Co. v. Assurance Co., 277 Mo. 399, 210 S. W. 37. 

[4] Plaintiff’s instruction No. 2 is complained of because it permitted plain- 
tiff to recover without a finding that defendant had refused to pay. There can 


be no question but that defendant did refuse to pay, and we think the omission 
not reversible error. 


[5] Error is alleged in the refusal of the trial court to permit defendant’s 
witness Robert F. Carter to testify in explanation of certain entries on defend- 
ant’s premium record card introduced in evidence. An examination of the 
record shows the witness answered the question and the objection came after 
he stated that he had made the entry showing the lapse of the policy, after 
learning from the company’s records that the quarterly payment due January 
28, 1930, had not been paid. The records referred to were the best evidence, 
and, in any event, the testimony went in and was never stricken out. We find 
no reversible error on this point. 


[6, 7] Defendant contends plaintifi’s attempt to show an erasure on its 
premium record card was reversible error. There is no evidence as to what was 
erased, although plaintiff’s witness was questioned in regard thereto. The real 
test is whether or not the proof was made in good faith or for the mere purpose 
of prejudicing the jury. Since defendant was relying on this card to prove 
by its record the policy had lapsed, we think plaintiff was justified in attempt- 
ing to show that record may have been altered. Defendant had a right to ex- 
plain the erasure, which it did not do. We find nothing to indicate plaintiff 


was lacking in good faith, and therefore hold against defendant on this assign- 
ment. 


Error is assigned in permitting plaintiff’s counsel in his argument to the 
jury to state, “He asked for a quarterly payment premium, and they gave him 
an annual premium,” to which defendant’s counsel objected. In view of the 
record. we find no reversible error in this circumstance. As the trial court said 
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at the time, plaintiff’s counsel was arguing his theory of the evidence which he 
had a right to do. It was for the jury to say whether the statement attributed 
to counsel was correct, and we believe they were not prejduiced by the remark. 

It follows the judgment should be affirmed on condition that plaintiff file 
a remittur of $100 penalty and $200 attorney fees allowed him for vexatious 
refusal of defendant to pay the amount due, within ten days from the date of 
this judgment; otherwise the cause should be reversed and remanded. It is so 
ordered. 

Cox, P. J., and Smith, J., concur. 


ZIMMERMAN v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 6787. 
Supreme Court of Montana. Sept. 23, 1931. 
3 Pacific Reporter (2d) 278. 
2. INSURANCE. 

That insurer retained insured’s note executed to obtain loan on policy to se- 
cure reinstatement thereof until after insured’s death did not constitute waiver of 
requirement that insured deliver policy as security for loan. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

Appeal from District Court, Carter County; Stanley E. Felt, Judge. 

Action by Maurice O. Zimmerman, as administrator of the estate of Effie E. 
Zimmerman, deceased, against the Mutual Life Insurance Company of New York. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

D. R. Young, of Baker, and L. L. Wheeler, of Ekalaka, for appellant. 


Charles R. Leonard, of Butte, and Loud & Leavitt, of Miles City, for respond- 
ent. 


CaLtaway, C. J. 

This is an action to recover upon a policy of insurance which had lapsed but 
which plaintiff claims had been reinstated by the defendant company before the 
insured’s death. 

The facts, so far as necessary to be stated, are that Maurice O. Zimmerman 
and Effie E. Zimmerman each obtained an “ordinary life” policy for $3,000 from 
defendant on September 3, 1918. The annual premium was $110.10. It was there- 
in provided that at any time while the policy was in force, provided at least three 
years’ premiums had been paid, no premium being in default, the company would 
loan to the insured “on proper assignment and delivery of this policy and on the 
sole security thereof” an amount to be ascertained as specified in the policy. The 
third annual premium, due on the policies September 3, 1920, was not paid when 
due nor within the thirty days’ period of grace provided for. On October 27, 
1920, Mr. and Mrs. Zimmerman called upon Mr. Pearson, the company’s local 
agent at Belle Fourche, S. D., through whom the insurance had been written, for 
the purpose, it would seem, of ascertaining whether they could save anything 
from the policies. Mr. Pearson advised them to secure the reinstatement of the 
policies by borrowing from the company the amount of the premiums due. <Ac- 
cordingly, Mrs. Zimmerman on that day signed an application for the reinstate- 
ment of her policy, and also one for a loan which embraced an uncompleted 
promissory note in the sum of $93.40, being the difference between the amount of 
the premium and the value of the cash dividend then accrued on the policy. She 
asked that the cash dividend be applied to make up the full amount of the pre- 
mium. Mr. Zimmerman did the like with respect to his policy. At the time, Pear- 
son testified, he told Zimmerman (who at all times acted for his wife as well as 
himself) “that part of the deal was the deposit of the policies with the company, 
because that was the sole security for these loans, and I gave him one of our 
large manila printed envelopes, addressed to the manager and asked him to please 
send hoth policies in as soon as he got home.” 

The application for the loan, or promissory note, was not dated. It reads 
in part as follows: 
“$93.40 New York 1 ee 

“On September 3, 1921, without grace I promise to pay to the order of The 
Mutual Life Insurance Company of New York Ninety three and 40/100 Dollars, 
with interest at the rate of 6 per cent. per annum, at the Home Office of said 
Company in the City of New York, for value received, hereby depositing with 
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and assigning to said Company Policy No. 2521536 as collateral security for the 
repayment of this loan as herein provided.” 

Then follow lengthy provisions. ‘Toward the end of the document it is stated 
that the application for the loan is made to the company at its home office in the 
city of New York, and the “note was made and delivered there.” After the signa- 
ture appears a notice respecting execution of the note and then, “Read Carefully.” 
“General Instructions” follow. Two of them are: “l. The note will be dated by 
the Company on the day the loan is completed. * * * 6. In all cases where loan is 
made without the production of the original policy, a surety company bond in 
double the amount of the loan will be required.” 


Four days after executing these papers, which were forwarded by Pearson to 
John K. Cressy, manager for the company at Sioux Falls, S. D., the Zimmermans 
wrote Mr. Cressy a letter in which they said that on October 27th they had signed 
some papers for a loan from the company “for another year’s payment on our 
policy which we did without reading them.” They asked him to send them the 
papers so they could read them over and said the reason was that when they ar- 
rived home and read over their policy, for the first time they found it was not 
the policy they wanted. And they said: ‘Will you please write & explain the loan 
proposition to us And please send the papers We signed, so we will understand 
them. Then if we can get a loan from the Co- We can send the policy to you or 
go to Pearson and have it fixed up.” 

Under date of November 9, 1920, Mr. Cressy wrote to Mr. Sibberman ac- 
knowledging receipt of the letter, but informing him that the notes covering the 
proposed loans had been forwarded to the home office for approval and conse- 
quently could not be returned to them, adding: “We are, however, enclosing a 
blank note similar to the ones which you executed, this being a stock form of 
note used for these policy loans.” After explanations respecting the loan Cressy 
added that the personal certificates (relating to health) which the Zimmermans 
had executed would be available for use only a short time, “and unless the policies 
are forwarded to us soon the Company will demand a medical examination to re- 
instate the policies. We would suggest that you forward the policies to us imme- 
diately in order that we may have them promptly reinstated.” 

The Zimmermans did not request any further information. On November 19, 
1920, Cressy wrote again urging Zimmerman to forward the policies. Zimmer- 
man admitted that he had been requested to send in the policies even before he 
wrote Cressy; he said he had overlooked the statement in the policy that it was 
necessary to assign it in order to procure the loan; he admitted that he under- 
stood from the letters that in order to have the matter completed and to be per- 
mitted to pay the third premium it would be necessary to send in the policies. 
Nevertheless, the Zimmermans did not do so, and thus the matter stood until Mrs. 
Zimmerman died in August, 1921. At some time, which the record does not dis- 
close, Mrs. Zimmerman directed the defendant to issue her a draft for any 
unpaid dividends on her policy. On December 24, 1921, Mr. Zimmerman notified 
the company of Mrs. Zimmerman’s death, On January 23, 1922, Cressy wrote 
Zimmerman saying: “Our records indicate that this policy and also your policy 
No. 2521488 lapsed for nonpayment of the premiums due September 3rd, 1920. 
We offered to reinstate these policies by means of a loan to carry the policies for 
the next year and you signed the agreements but although both Mr. Pearson and 
this office repeatedly requested you to forward the policies and endeavored to in- 
duce you to proceed with the matter you did not send the policies to us and we 
were unable to proceed with the matter.” 


In the fall of 1927 Mr. Zimmerman made application for letters of admin- 
istration of Mrs. Zimmerman’s estate. Therein he stated that the estate consisted 
of 160 acres of land. No personal property was mentioned, although it appears 
that the policy was payable to her estate. On June 1, 1928, Zimmerman as admin- 
istrator forwarded to the company proofs of death. Thereupon the company 
offered $35, the amount of earned dividends on Mrs. Zimmerman’s policy, in set- 
tlement. The offer was refused and this suit followed, plaintiff demanding judg- 
ment for the full amount of the policy less the amount of the note and cash divi- 
dend. 


The issues being made up, trial was had to the court. At the commencement 
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of the trial the defendant paid into court the sum of $35 with interest, amounting 
in all to $62.19. Plaintiff has appealed from a judgment in favor of defendant. 

Plaintiff’s position is that because defendant retained the “note” until after 
Mrs. Zimmerman’s death and until January 23, 1922, it must be held that defend- 
ant accepted the same, waived the performance of the condition, hence reinstated 
the policy. 

[1] This position cannot be sustained. A mere recitation of the foregoing 
facts would seem sufficient to justify the trial court’s action. The policy had 
lapsed by the failure of the insured to pay the premium. Advised that it could 
be reinstated by securing a loan from the company, the insured made application 
therefor. She knew, or should have known, from the terms of the policy itself 
that a loan could not be obtained without assigning and delivering the policy to 
the company as security. It was her duty to read the policy and all the condi- 
tions and limitations it contained, and if she did not it was her fault. Collins v. 
Metropolitan Life Ins. Co., 32 Mont. 329, 80 P. 609, 612, 1092, 108 Am. St. Rep. 
578. In applying for a loan she signed a document, embracing the terms of a 
promissory note, in which it was stated specifically that she was depositing with 
and assigning to the company the policy as collateral security for the repayment 
of the loan. It was her business to read the document before signing it. “A 
contractor must stand by the words of his contract; and, if he will not read what 
he signs, he alone is responsible for his omission. Upton v. Tribilcock, 91 U. S. 
45, 23 L. Ed. 203.” W. T. Rawleigh Co. v. Washburn, 80 Mont. 308, 260 P. 1039, 
1041. 

[2] But at the very time of signing the application for the loan, the “note,” 
she was told that the deposit of the policy was essential, “part of the deal.” She 
was urged by letters sent by Pearson and Cressy to send in the policy. To state 
it shortly, the fact is undeniable that she knew that as a prerequisite to obtaining 
the loan it was essential for her to deposit the policy with the company as col- 
lateral security, and that she could not get the loan without it. It is not alleged, 
nor is it asserted, that she was misled by anything said or done in behalf of the 
company. No reasonable excuse is offered for her failure to comply with the 
company’s repeated requests for the security required, which she had agreed to, 
and which it was within her power to, furnish. It is said in Collins v. Metro- 
politan Life Ins. Co., supra, that the insured cannot “be permitted to enter de- 
liberately into the contract, and then, after disregarding its plain conditions, be 
heard to say that the other contracting party was nevertheless bound.” 

There is no evidence whatever of a waiver of the condition specified in the 
policy and in the application for the loan; the evidence is the other way. There 
was no reason why the company should not hold the application for the loan, em- 
bracing the undated promissory note, until the insured should furnish the se- 
curity required and agreed to be furnished. Even conceding that the company 
should have terminated the negotiation sooner by returning the papers, it does not 
follow that by retaining them it can be presumed, in the face of the admitted 
facts, that the company intended to waive the security. Nelson v. Mutual Life 
Ins. Co., 58 Mont. 153, 190 P. 927; Kennedy v. Grand Fraternity, 36 Mont. 325, 
02 P. 971, 25 L. R. A. (N. S.) 78; and see Gould v. Equitable Assurance Soceity, 
231 N. Y. 208, 131 N. E. 892. 

The judgment is affirmed. 
Galen, Ford, Angstman, and Matthews, JJ., concur. 
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TENNENBAUM v. METROPOLITAN LIFE INS. CO. 
Municipal Court of City of New York, Borough of Manhattan, Ninth District. 
Sept. 17, 1931. 

252 New York Supplement 599. 

1. INSURANCE. 

Insurer asserting defense that insured was suffering from serious illness 
when policy was issued had burden of proof. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Action by Harry Tennenhaum against the Metropolitan Life Insurance Com- 
pany. 
Judgment for plaintiff. 
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Hammerman & Diamond, of New York City (Benjamin Diamond, of New 
York City, of counsel), for plaintiff. 

Edward M. & Paul Grout, of New York City (Dean Potter, of New York 
City, of counsel), for defendant. 

Davin C. Lewis, J. 

On March 1, 1927, the defendant issued an idustrial policy covering the life 
of Ethel Tennenbaum. 

The policy incorporates the usual conditions: “Or has, within two years 
before the date hereof, been attended by a physician for any serious disease or 
complaint, or, before said date, has had any pulmonary disease, or chronic bron- 
chitis or cancer, or disease of the heart, liver or kidneys, unless such rejection, 
medical attention or previous disease is specifically recited in the ‘Space for 
Endorsements’ on page 4 in a waiver signed by the Secretary or an Assistant 
Secretary; * * * then, in any such case, the Company may declare this 
Policy void and the liability of the Company in the case of any such declaration 
or in case of any claim under this Policy, shall be limited to the return of 
premiums paid on the Policy, except in the case of fraud, in which case ail 
premiums will be forfeited to the Company.” See Plaintiff's Exhibit 1. 

This policy was subsequently indorsed “Mar 4 1927 Proposed Beneficiary 
Harry Tennenbaum, Relationship-Son.” See Plaintiff’s Exhibit 1. 

On April 2, 1927, one Anna Abrhams, a daughter of the deceased, acting 
pursuant to the authority of the said Harry Tennenbaum (Sten. Min. p. 12, 
lines 17, 18), delivered to one I. Levine, an agent of the company, certain papers 
consisting of the original policy, proof of death, claimant’s statement on form 
65 signed by Anna Abrhams (Plaintiff's Exhibit 3) and a physician’s statement 
on form 66 signed by Dr. Schnapper (Plaintiff’s Exhibit 4). 

In the statement of Dr. Schnapper submitted by Anna Abrhams on April 
2, 1927, the cause of death is stated broncho pneumonia. Later, about April 19, 
1927, the defendant apparently of its own initiative and without any prior re- 
quest or demand of or communication with the plaintiff or the said Anna 
Abrhams, sent its home office inspector Schoen to one Dr. Keschner and pro 
cured from him a physician’s statemnet on form 66, in which Dr. Keschner states 
the deceased had been continuously ill with a chronic condition suffering from 
general and cerebal arteriosclerosis with residua of a hemiplegia sustained about 
five years ago. Defendant’s Exhibit 1. After defendant’s home office inspector 
Schoen procured this statement from Dr. Keschner, he, and not the plaintiff or 
Anna Abrhams, turned it into the defendant company. 

It is admitted that up to this time neither the plaintiff nor Anna Abrhams 
had anything to do with this paper (Defendant’s Exhibit 1) or the activities of 
the company in connection with its preparation or procurement, and apparently 
they knew nothing about the same. 

It is the defendant’s contention that after this paper, Defendant’s Exhibit 1, 
had been secured and filed by Schoen in its office, it was then taken by the de- 
fendant’s agent Levine to Anna Abrhams and Levine procured her signature upon 
it. Levine’s recollection as to wHat actually transpired or occurred on this vital 
instance, except possibly the signing of Anna Abrhams, is incomplete and sadly 
lacking. Sten. Min. pp. 10, 11. 

The plaintiff unqualifiedly repudiated this exhibit and disputes the authority 
of Anna Abrhams to execute or submit it on his behalf and Anna Abrhams 
denies that she ever signed the document. 


Depending principally upon the force and vitality of this exhibit and _ its 
legal effect, the defendant claims there has been a breach of the policy condition 
referred to (paragraph 3, Plaintiff's Exhibit 1) and that the company properly 
declared the policy void and rejects the claim. 

If Dr. Keschner’s certificate, dated April 19, 1927 (Defendant’s Exhibit 1) 
was voluntarily submitted on behalf of this plaintiff or adopted by him as a 
proof of death in support of his claim, pursuant to and under the policy, the 
defendant may prevail; otherwise it must fail. Rudolph v. John Hancock Mut. 
Ins. Co., 223 App. Div. 461, 228 N. Y. S. 354; Vecchio v. Metropolitan Life 
Life Ins. Co. 251 N. Y. 208, 167 N. E. 223; Cirrincioni v. Metropolitan Life 
Ins. Co., 224 App. Div. 301, 230 N. Y. S. 131. 

[1] At this time it is not simply and only a question whether one believes 
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the deceased had suffered from a serious illness for several years immediately 
preceding her death, but whether or not the evidence and testimony submitted 
on the trial is competent and sufficient to establish that fact, thereby avoiding 
liability on the part of the defendant upon this policy. The defendant, advancing 
this claim, is saddled with the burden of establishing it by a fair preponderance 
of the evidence. Spencer vy. Ciitzens’ Mut. Life Ins. Ass’n, 142 N. Y. 505, 37 
N. E. 617 

“It is undoubtedly the general and well settled rule in such cases that the 
defendant is bound to establish to the satisfaction of the jury the defense that 
the policy has been avoided by some violation on the part of the insured of its 
conditions, and, 1f the evidence which went to make up the plaintiff’s case upon 
the trial warranted any other inference as to the cause of death than that stated 
in the certificate, it was error to dismiss the complaint.” Hanna v. Connecticut 
Mut. Life Ins. Co., 150 N. Y. 526 at page 520, 44 N. E. 1099, 1100. 

[2| However, if Dr. Keschner’s certificate (Defendant’s Exhibit 1) was 
voluntarily submitted by Anna Abrhams as the authorized agent of Harry Tennen- 
baum, or if it was adopted by the plaintiff as a proof of death, the paper would 
then constitute an admission against the plaintiff’s interest, and such admission 
unexplained or uncontradicted would be controlling; i. e., would become binding 
until explained or contradicted. Leonard vy. John Hancock Mut. Life Ins. Co., 
76 Misc. Rep. 529, 531, 135 N. Y. S. 564; Rudolph v. John Hancock Mut. Life 
Ins. Co., supra. 

It is only on this theory that Defendant’s Exhibit 1 is to be admitted as 
competent evidence and accepted as controlling as an admission of and against 
the plaintiff. “It operates, however, as an admission by claimant that the facts 
are as stated.” Rudolph v. John Hancock Mut. Life Ins. Co., supra, at page 214 
of 251 N. Y., 167 N. E. 223, 225. Hence the origin and history of this paper 
should be carefully noted and weighed. 

[3] The execution of Defendant’s Exhibit 1 by Dr. Keschner was neither 
sought nor secured by the plaintiff of his agent; the company directly procuring 
it from Dr. Keschner. 

And the defendant concedes that only sometime after the defendant procured 
Defendant’s Exhibit 1, another agent than the one who originally obtained the 
paper from Dr. Keschner secured the alleged signature of Anna Abrhams to it. 
The query arises: If Anna Abrhams signed this paper, did the plaintiff or Anna 
Abrhams know and understand the contents of it? 

Can it be urged that without any request or demand this certificate was 
knowingly and willingly filed or submitted as a proof of death on behalf of the 
claimant some time after April 19, 1927—in addition to those proofs already filed 
by the plaintiff on April 2, 1927? 

This is not a case where there is no other proof of death and hence the 
plaintiff must adopt this proof to establish compliance with the policy. The sub- 
mission of Defendant's Exhibit 1 could have been'a gratuitous act of an agent, 
not binding on the principal. Buffalo Loan, Trust & Safe-Deposit Co. v. Knights 
Templar & Masonic Mut. Aid Ass’n, 126 N. Y. 450, 27 N. E. 942, 22 Am. St. 
Rep. 839. 

The company knew Harry Tennenbaum and not Anna Abrhams was _ the 
beneficiary. This situation in itself advised one of the agency of Anna Abrhams 
and presented a question of her authority plus the authority of Dr. Keschner to 
bind this plaintiff by such written admissions, assuming the certificates to have 
been secured and submitted by the defendant upon proper request. 

The significance of this situation viewed in this light has’ been made the sub- 
ject of judicial expression. Aldridge v. A®tna Life Ins. Co., 204 N. Y. 83, 97 
N. ¥, 399, 38 LR: A. ON. S:) HS 

Were we to strip Defendant’s Exhibit 1 of its claim to adoption, or authen- 
ticity born of the alleged signature by Anna Abrhams, what have we left? 

The paper is an unsworn document reciting confidential knowledge of a 
physician about his patient, whose identity aside from the recitals of the paper 
itself is unestablished. 

The vital import of this evidence demands a greater precision and accuracy 
than that followed by the company in this instance. 

While the short interval between the issuance of the policy and the demise of 
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the insured could invite a degree of doubt and suspicion, yet the defendant was 
at all times duly apprised of its rights and of the legal requirements. It un- 
doubtedly appreciated that to exercise one it must meet with the other. It must 
have known the standard by which it would have to be prepared to have its 
claims measured. 

Mindful of the bitter controversy over this alleged signature of Anna Abrhams 
to Defendant’s Exhibit 1 and considering all the testimony, I do not believe this 
defendant has by a fair preponderance of competent evidence established the al- 
leged breach of condition. 

I therefore find in favor of the plaintiff. Ten days’ stay after service of copy 
of the judgment and notice of entry. 





McLEAN v. GRAND LODGE, A. O. U. W., OF SOUTH DAKOTA. No. 6774 
Supreme Court of South Dakota. Oct. 5, 1931. 
238 Northwestern Reporter 126. 
1. INSURANCE. 

Whether one absent and unheard from for more than seven years is dead 
is question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Whether insured, absent and unheard from over seven years, was dead, 
justifying recovery on life policy, eld question of fact for court trying case 
without jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Warren, J., dissenting. 

Appeal from Circuit Court, Meade County; James McNenny, Judge. 

Action by Mary McLean against the Grand Lodge of the Ancient Order of 
Jnited Workmen of South Dakota. From a judgment for plaintiff and from 
an order denying a new trial, defendant appeals. 

Reversed. 

Atwater & Helm, of Sturgis, for appellant. 

John T. Milek, of Sturgis (J. H. McCoy, of Longview, Wash., of counsel), 
for respondent. 

Pouiey, P. J. 


This action is brought to recover on a policy of life insurance in which 
plaintiff is named as beneficiary. Among other defenses set up in the answer 
is the contention by defendant that there is no sufficient evidence to show that 
the insured is dead. There is no positive proof of the death of insured, but 
plaintiff is relying on the presumption of death arising from the fact that the 
insured has been absent from home and unheard from for a period of seven 
years. To support this presumption plaintiff proved that the insured left his 
home in this state during the month of February, 1907, and went to Clarks, 
Neb., to visit his mother and to attend to some business in connection with his 
father’s estate. While he did not remain there constantly, he was there until 
as late as the month of June, 1907. He wrote to his wife, the plaintiff in this 
action, occasionally until some time during the month of June, 1907, when he 
wrote to his wife, stating that he had completed his business in Nebraska, that 
he intended to start home immediately, and would probably be home by the 
time the letter reached there. This is the last that was ever heard from him, 
either directly or indirectly, by his wife. Extensive and diligent endeavor was 
made to ascertain his whereabouts, if alive, but without success. After waiting 
for a period of 16 years, plaintiff came to the conclusion that that the insured 
was dead, and filed her claim against the defendant under the terms of the 
policy. Such claim was rejected, and this action was commenced during the 
month of December, 1923. The case was tried to the court. Findings of fact, 
conclusions of law. and judgment were for plaintiff, and from such judgment 
and order denying a new trial defendant appeals. 

Whether the trial court believed the insured to be dead at the time of the 
commencement of the action we do not know, and whether the evidence in the 
record is sufficient to support a finding to that effect we express no opinion. 
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The court refrained from finding that the insured was dead, but made the fol- 
lowing finding of fact: “That from and after the month of June, 1907, said 
Everett E. McLean was never again heard or seen by either the plaintiff or his 
mother and brother.” 

And upon this finding of fact the court made the following conclusion of 
law: “That the said Everett E. McLean is by presumption of law dead, and 
the cause of action accrued in favor of plaintiff and against the defendant on 
or about the 20th day of December, 1923.” 

This finding and conclusion are based on the theory that the presumption 
of death after seven years’ unexplained absence prevails as a matter of law as 
a part of the law of this state, and whether such presumption does prevail in 
this state is the only question in this case that merits consideration. 

Section 2729, Rev. Code 1919, reads as follows: “If any person, upon whose 
life any estate in real property depends, remains without the United States, or 
absents himself in the state or elsewhere, for seven years together, such person 
must be accounted naturally dead, in any action or special proceeding concern- 
ing any such property in which his death shall come in question, unless suffici- 
ent proof be made in such case of the life of such person.” 

This section applies only in certain cases involving the title to real property, 
but, so far as we know, is the only statute that authorizes a presumption of 
death from seven years’ unexplained absence; so that, if there is such presump- 
tion, as contended for by respondent, it must be found in the common law; and 
it is the contention of respondent that under the common law such presump- 
tion exists. This contention is based upon the following statement by Green- 
leaf: “But after the lapse of seven years, without intelligence concerning the 
person, the presumption of life ceases, and the burden of proof is devolved on 
the other party.” 1 Greenleaf, Ev. § 41. He cites Stephen’s Digest Ev. art. 
99, which reads as follows: “A person shown not to have been heard from for 
seven years by those, if any, who, if he had been alive, would naturally have 
heard of him, is presumed to be dead, unless the circumstances of the case are 
such as to account for his not being heard of without assuming his death.” 


This is very different from the rule as stated by Greenleaf. As stated by 
Greenleaf, there is a presumption of law that a person who has been absent 
and unheard from for seven years is dead; while as stated by Stephen, the 
presumption is one of fact to be deduced from the circumstances of the case. 
To quote from Egger v. Insurance Co. (Wis.) 234 N. W. 328, 329, “As stated 
by Stephen, the rule has the support of reason; as stated by Greenleaf, it does 
not.” That the rule as stated by Greenleaf has been followed by some courts 
cannot be denied. Ewing vy. Metropolitan Life Ins. Co., 191 Wis. 299, 210 
N. W. 819, 820. In this case it is said that “the rule is satisfied by a lack of 
intelligence or tidings for seven years, even if a reason for the absence is 
shown. * * * In our state, plaintiff need show no diligent search. It is enough 
that he shows absence and lack of intelligence for seven years.” 

But this rule was repudiated by the same court in Hansen y. Central Verein, 
198 Wis. 140, 223 N. W. 571, 64 A. L. R. 1284. And in Egger v. Insurance Co., 
supra, it is said: “The contention upon the facts involved in that case [Hansen 
v. Central-Verein], that the absentee should be held as a matter of law to be 
dead because his family had not heard from him for more than seven years, 
was a challenge to reason and common sense. The absentee had deserted his 
family, and he was under sentence for abandonment as the result of a prosecu- 
tion instituted by his own family. It seemed unlikely that he would have writ- 
ten to them under the circumstances, and a presumption of his death because 
his family had not heard from him for a period of seven years rested upon 
rather frail support in reason,” 

[1] It was found necessary at an early date in England in cases involving 
life estates and reversions to establish an arbitrary rule whereby a person who 
had been absent and unheard from for a certain length of time would be pre- 
sumed to be dead. This was done by statute 19 Car. II c. 6 (1667), and the 
period fixed was seven years. This statute is still in force, and has been enacted 
into law by statutes of the various states, and is found in section 2729. Rev. 
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Code 1919, above quoted. But, so far as we know, no such general statute was 
ever enacted in England or in any of the states. The better rule, and the rule 
that seems to be generally recognized, is that the question whether a particular 
person is dead or alive is a question of fact to be determined from the evidence 
and all the circumstances pertinent to the case. In re Board of Education of 
City of New York, 173 N. Y. 321, 66 N. E. 11; Jones on Ev. § 61 (2d Ed.); Best 
on Ev. §§ 408, 409. 

In Egger v. Ins. Co., supra, it is said: 

“Upon reflection, the result appears to be the same for practical purposes 
whether we say that no presumption arises except in cases of unambiguous 
circumstances or whether we say that the presumption varies in weight accord- 
ing to the circumstances. In either event, a question for the jury seems to be 
recognized by all courts, and it is for the jury to determine under all the cir- 
cumstances whether the absent one is dead or alive. Where the circumstances 
are unambiguous, and there is no way to account for the absent one not having 
been heard of without assuming his death, then the presumption is conclusive 
of his death. Where the circumstances of his leaving are ambiguous and cast 
doubt upon the probability of his communicating with his family even though 
he be alive, then it is for the jury to say whether under the circumstances he 
would naturally communicate with his family, relatives, or friends if he were 
alive. 

“In the one view, the jury is to determine whether the presumption pre- 
vails. In the other, it is for them to determine whether under all the facts and 
circumstances of the case the absent one is dead or alive. No matter what the 
philosophic reasoning may be the result is the same, in that a jury question is 
presented.” 

[2] The court erred in holding that the insured was presumed to be dead 
as a matter of law, but should have determined the matter as a question of fact 
upon the evidence and circumstances in the case. 

The judgment and order appealed from are reversed. 

Campbell, Roberts, and Rudolph, JJ., concur. 

Warren, J. (dissenting). 

I am unable to agree with the conclusions reached in the majority opinion. 
It appears to me that there is ample proof of death to sustain the common-law 
rule that one may bring such an action as this after the lapse of seven years. 
The insured was last heard of in June, 1907. The plaintiff offered proof to 
show that Everett E. McLean was by presumption of law dead and the cause 
of action accrued in favor of the plaintiff and against the defendant in Decem- 
ber, 1923. Appellant argues that Mclean was last heard of in June, 1907, and 
that, if the cause of action accrued in favor of the plaintiff, it must have accrued 
prior to the month of June, 1914. 

Many courts have adopted the rules stated in Greenleaf on Evidence and 
as further elucidated by Jones, Commentaries on Evidence, there being no sta- 
tutory enactment in existence in this state concerning the disposition of per- 
sonal property where one absents himself and fails to return. As the statute 
of this state refers exclusively to real property, therefore the common law does 
and should prevail, and in this case the court should apply the law in 1 Green- 
leaf on Evidence, § 41, that: “After the lapse of seven years without intelli- 
gence concerning the person the presumption of life ceases, and the burden of 
proof is devolved upon the other party. * * * It is sufficient, if it appears that 
he has been absent for seven years from the particular state of his residence 
without having been heard from.” 


Volume 1, Jones, Commentaries on Evidence, § 9, makes the following ob- 
servation: “A rule of law that courts and judges shall draw a particular in- 
ference from particular facts, or from particular evidence, unless and until the 
truth of the inference is disproved.” 


The law says that, because there is an instinct implanted within the human 
breast which urges one who is absent from his home or family to communicate 
with them, his absence from home for a period of seven years without such 
communication raises a presumption of death. This presumption is based on 
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this natural human instinct, which normally and generally obtains. It is known 
to all that at times love is transformed into hate, and that men leave their 
families with intention never to communicate with them again, but such was 
not the case of McLean. He left home for the purpose of visiting his mother 
in Nebraska. He kept up a correspondence with his family, and even wrote 
his wife a letter that he would probably reach home before the letter arrived. 
Under such circumstances I cannot say that, because the absentee or insured 
has not been heard from, he must not be dead, or that, if he were alive, he 
would have certainly communicated with his family. It may be that our Legis- 
lature will at some future time enact a law that will prescribe definitely con- 
cerning the disposition of personal property the same as it has relating to 
ownership of real property, and until then we should recognize tthe existence 
of the common law which has prevailed and which other Code states such as 
ourselves still recognize. It is a rule of repose, but necessarily arbitrary in 
character, somewhat like the statute of limitations. It is a rule to be adopted 
by the legislative branch of the government rather than by the courts, as pre- 
sumptions delcared by the.courts should have the support of reason and human 
experience. The opinion in the Matter of Board of Education of New York, 
173 N. Y. 321, 66 N. E. 11, 12, quotes from Best on the Law of Evidence as fol- 
lows: “The death of any party once shown to have been alive is matter of 
fact to be determined by a jury; and as the presumption is in favor of the 
continuance of life, the onus of proving death lies on the party who asserts 
ed 

The trial judge indicates that he considered all the evidence, and came to 
the deliberate conclusion that Everett E. McLean was dead at the tme of the 
commencement of this action, and this conclusion seems to be well supported 
by authority laid down by the high courts of other states. 


Both Jones and Greenleaf on evidence recognize that necessity compels 
courts to adopt the process of judicial legislation advancing from what is mere 
recognition of illegitimate steps in legal reasoning to a declaration of the legal 
effect of certain facts. Like all other rules, it took its shape from necessity 
of settling property rights, and very often states: “As the courts had to resort 
to the presumption of the continuance of life, in the absence of direct proof of 
life or death in order to settle important rights which were often involved, it be- 
came equally necessary to adopt some counter-presumption in classes of cases 
where death of the person would in the ordinary course of events seem more 
probable than the continuance of life. Accordingly, in analogy to certain Eng- 
lish statutes, the courts adopted the rule that ‘a person shown not to have been 
heard of for seven years by those (if any) who, if he had been alive, would 
naturally have heard of him, is presumed to be dead, unless the circumstances 
of the case are such as account for his not being heard of without assuming 
his death.” Vol. 1, Jones, Commentaries on Evidence, § 61, p. 302. 


This rule has been generally developed in many of our states, and, in the 
absence of a direct statute, we should hold that is the rule that must prevail 
in this state. 


Section 3 of the 1919 South Dakota Revised Code provides: “The Cominon 
Law, Including Law Merchant. The evidence of the common law, including the 
law merchant, is found in the decisions of the tribunals. In this state the rules 
of the common law, including the rules of the law merchant, are in force, except 
where they conflict with the will of the sovereign power, expressed in the 
manner stated in the preceding section.” 

The supreme Court of Wisconsin construed the seven years’ presumption 
of death rule in a case as early as 1872 in Cowan vy. Lindsay, 30 Wis. 586. It 
quoted at length from Greenleaf in his treatise on the law of evidence in volume 
1. Later in the case of Miller v. Sovereign Camp, W. O. W., 140 Wis. 505, 122 
N. W. 1126, 28 L. R. A. (N. S.) 178, 133 Am. St. Rep. 1095, the court followed 
the same construction, and again in the case of Page v. Modern Woodmen of 
America, 162 Wis. 259, 156 N. W. 137, 138, L. R. A. 1916F, 438, Ann. Cas. 1918D, 
756, it affirmed the former decisions, and the language therein used somewhat 
clarifies the case at bar: “An examination of the evidence in the instant case 
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satisfies us that it permits only of the inference that plaintiff's husband left his 
home and place of residence in the early part of March, 1905, and that neither 
the plaintiff nor any other person has had any tidings or information concern- 
ing him or of his whereabouts since the summer of 1905. The evidence clearly 
establishes the fact that Arthur E. Page had not been heard from for a period 
of eight years immediately preceding the time of the trial of this case, and 
that his whereabouts are wholly unknown. Under this state of the evidence 
the legal presumption that he is dead is established: This entitled the plaintiff 
to a direction of the verdict in her favor on this issue, and it was error of the 
trial court to refuse to direct the jury to render a verdict accordingly. Cowan 
v. Lindsay, 30 Wis. 586; Whitely v. Equitable L. Assur. Soc. 72 Wis. 170, 39 N. 
W. 369; Miller v. Sovereign Camp, W. O. W., 140 Wis. 505, 122 N. W. 1126, 
28 L. R. A. (N. S.) 178, 133 Am. St. Rep. 1095,” and recently announced its ad- 
herence in Egger v. Northwestern Mutual Life Ins. Co. (Wis.) 234 N. W. 328. 
Examining the record as to the evidence presented in this case to justify the 
learned trial court in making its findings, I find McLean just before leaving 
home had a long and earnest talk with his wife about their future; that he 
departed to Nebraska to see his mother and to consult a physician; that he 
stayed there for some time in order that his father’s estate might be settled, 
that he might receive some funds with which to assist in the caring of his 
ranching operations; that while there he wrote to his family; in June, 1907, 
wrote a letter to his wife that he would probably be home before the letter 
reached them. ‘There was every presumption that he expected to and would 
return home. The faithful wife has been waiting all these years for his return; 
in fact, before the action was brought in 1923, sixteen years had elapsed. There 
is the evidence of a nation-wide search for McLean. The grand recorder of 
the appellant herein caused notices to be published in several large and leading 
newspapers that have large circulation; that several of the neighbors and friends 
made searches, one Cleophas Cardinel communicated with the Grand Lodge. He 
made trips to California, Oklahoma, Canada, Minnesota, North Dakota, and 
other places inquiring about McLean; that these searches that he made were 
not only for his own personal interest but that of the local lodge; that in 1914 
the local lodge made a report and sent it to Mr. Neill, the grand recorder, “that 
the man had been gone for seven years and that there would be a chance now 
for a claim to be filed.” It would seem that everybody was interested in try- 
ing to locate the missing man. The home relationship was very good. The 
evidence discloses that he was very pleasant in his home, paid attention to the 
children, always surprising them with some little gift; that he always made 
preference as to kindness and bestowed it on a little invalid child. The evidence 
in the case must have seemed persuasive and conclusive to the trial court, and 
I feel that it is conclusive. The Supreme Court of Kentucky in Duncan v. 
Glore, 189 Ky. 132, 224 S. W. 678, 680, quite fully sustains me in my belief: “It 
will be found by an examination of the many decisions of this court, making 
application of the provisions of this statute, that when the facts are established 
which create such presumption of death the burden of proof is shifted to the 
person attacking the presumption to prove that the person claimed to be dead 
is still alive. Bank v. Board of Trustees, 83 Ky. 219, 5 S. W. 735, 7 Ky. Law 
Rep. 185; Gray v. McDowell, 6 Bush, 475; Louisville School Board v. Bank, 86 
Ky. 150, 5 S. W. 739, 9 Ky. Law Rep. 433; Mutual Ben. Life Ins. Co. v. Martin, 
108 Ky. 11, 55 S. W. 694, 21 Ky. Law Rep. 1465.” 

A careful examination of the findings, conclusions, and judgment indicates 
that the trial judge considered the evidence with a correct understanding of the 
law in mind, expressed the belief that the length of the absence of the insured 
from his home was ample to give an opportunity to those forces which are so 
potent to operate upon the natural leanings and dispositions of the hsuband and 
father to re-establish communications with those who are the object of his 
concern and love. It thus appears that, upon a consideration of all the evidence, 
weighed in the light of a correct understanding of the law, the trial judge came 
to the conclusion that Everett E. McLean was dead at the time of the com- 


mencement of this action. The findings and conclusions of the trial court in 
my opinion should be sustained. 
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ATLANTA MUT. INS. ASS’N v. HEARD. No. 4015. 
Court of Civil Appeals of Texas. Texarkana. May 21, 1931. 
40 Southwestern Reporter (2d) 927. 
1. INSURANCE. 


Where insured agreed that, for misstatement as to her health, policy should 
become void, representations regarding health constituted warranty, not representa- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. INSURANCE. 

Insured’s breach of warranty regarding her good health worked forfeiture of 
policy, without reference to whether false statement was made willfully and 
with intent to deceive insurer. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

3. INSURANCE. 

Insured’s willful misstatement as to condition of health constituted “fraud,” 
within statute, as to insurer issuing policy in reliance on truth of statement (Rev. 
St. 1925, art. 4732, subd. 4). 

Rey. St. 1925, art. 4732, subd. 4, provides that statements made by 
insured shall, in absence of fraud, be deemed representations, and not 
warranties. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

4. INSURANCE. 

Finding insurer did not rely on insured’s statement that she was in good 
health held unsupported. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from District Court, Cass County; Geo. W. Johnson, Judge. 

Action by G. H. Heard against the Atlanta Mutual Insurance Association. 
Judgment for plaintiff, and defendant appeals. 

Reversed, and judgment rendered for defendant. 

Appellee was the beneficiary named in a policy issued by appellant December 
9, 1929, insuring the life of his wife, Mrs. Carrie Heard, who died December 
11, 1929. Appellant refused to pay anything on the policy, because in her applica- 
tion therefor, made November 28, 1929, Mrs. Heard stated she was in good 
health, whereas, appellant averred, she was at the time in bad health. By the 
terms of the policy, appellant was to pay appellee one dollar for each member of 
the appellant association in good standing at the time of Mrs. Heard’s death. 
On special issues submitted to them, the jury made findings as follows: (1, 2) 
That Mrs. Heard was in bad health and knew she was at the time she signed 
the application for the policy; (3) that she did not make the false representation 
as to her health “willfully and with intent to deceive” appellant; (4) that in 
issuing the policy appellant did not rely upon Mrs. Heard’s statement that she 
was in good health. On said findings, and a finding made by the court that there 
were 904 members of the association in good standing at the time Mrs. Heard 
died, judgment was rendered in appellee’s favor against appellant for the sum of 
$904. 

O’Neal & Harper, of Atlanta, for appellant. 

Bartlett, Harvey & Bartlett, of Linden, for appellee. 

Wittson, C. J. (after stating the case as above). 

In her written acceptance of the policy issued to her, Mrs. Heard agreed, if 
she had made any misstatement as to her health or physical condition in her 
application therefor, that the policy should “become null and void.” In the ap- 
plication referred to, Mrs. Heard stated that she was then in good health. The 
jury having found on uncontradicted testimony that she was, instead, in bad 
health, and knew she was at the time she made the statement, appellant insists 
the judgment should have been in its favor, and that the trial court, therefore, 
erred when he overruled its motion that he render such a judgment. 

The contention should be sustained, unless it ought to be held that the 
finding that the false representation as to her health was not made by Mrs. 
Heard “wilfully and with intent to deceive,” or the finding that appellant in 
issuing the policy did not rely upon the statement as true, warranted the judg- 
ment in appellee’s favor. 
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[1-3] As to the first one of the two findings just specified, appellant insists 
it did not warrant the judgment rendered, because, it says, the representation in 
its legal effect was a warranty the breach of which worked a forfeiture of the 
contract evidenced by the policy, without reference to whether the false state- 
ment in question was made “wilfully and with intent to deceive” or not. We 
think the contention should be sustained. Judd v. Aid Ass’n (Tex. Civ. App.) 
269 S. W. 284; Ins. Co. v. Pinson, 94 Tex. 553, 63 S. W. 531; Ins. Co. v. 
Harris, 26 Tex. Civ. App. 537, 64 S. W. 867; Ins. Co. v. Owens, 60 Tex. Civ. 
App. 398, 130 S. W. 858; Modern Order of Praetorians vy. Davidson (Tex. Civ. 
App.) 203 S. W. 379; Woodmen vy. Atcheson (Tex. Civ. App.) 219 S. W. 537; 
Ins. Co. v. Richbourg (Tex. Com. App.) 257 S. W. 1089; Hemphill County 
Home Protective Ass’n v. Richardson (Tex. Civ. App.) 264 S. W. 294, 297. The 
provision in subdivision 4 of art. 4732, R. S. 1925, that statements made by the 
insured shall “be deemed representations and not warranties,” is not in conflict 
with the conclusion reached, because by its terms it applies only in the absence 
of fraud. Certainly the statement that the insured was in good health when she 
was in bad health, and knew she was, was fraud within the meaning of the 
statute, as to appellant, if it did not know the statement was false, and was in- 
duced to issue the policy by its reliance on the truth of the statement. 

[4] As to the other one of said two findings, appellant insists it was without 
evidence to support it, and that for that reason the finding could not be treated 
as a sufficient basis for the judgment rendered. The theory of appellee was that 
in issuing the policy appellant did not rely upon the statement of Mrs. Heard 
in the application that she was in good health but, instead, relied upon informa- 
tion as to the condition of her health it obtained by an investigation it made for 
that purpose. It may be conceded it appeared appellant started an inquiry to 
ascertain the state of Mrs. Heard’s health, but it must be said there was an 
absence of any evidence showing it succeeded in obtaining any information by 
such inquiry. It conclusively appeared that all the information appellant had as 
to the matter was the statement of Mrs. Heard in her application that she was 
in good health. In that state of the record, we do not think it should be held that 
the judgment was sustainable on the theory advanced by appellee. 

As we view it, the judgment is wrong. It should have denied appellee a re- 
covery of anything, and have been in appellant’s favor for costs. Therefore, it 
will be reversed, and judgment will be here rendered in appellant’s favor. 


NATIONAL LIFE & ACCIDENT CO. v. MUCKELROY et al. No. 7611. 
Court of Civil Appeals of Texas. Austin. June 3, 1931. 


40 Southwestern Reporter (2d) 1115. 
1. INSURANCE. 

Where insurer’s chief medical director knew before issuance of policy of 
facts concerning insured’s treatment, insurer could not cancel policy for fraud 
of insured in not disclosing treatment in application. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

2. INSURANCE. 

In action to cancel policy for misstatements as to insured’s health, evidence 
supported finding of good health when policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Suit by the National Life & Accident Company against Inona Muckelroy 
and others, in which defendant filed a cross-action. Judgment for defendants, 
and plaintiff brings error. 

Affirmed. a 

King, Battaile & Dutton, of Houston, for plaintiff in error. 

King, Wood & Morrow and H. E. Cox, all of Houston, for defendant in 
error. 


BaucuH, J. 


Suit was filed by plaintiff in error, after the death of the insured, to cancel 
a $2000 insurance policy issued by it on the life of R. T. Muckelroy on February 
25, 1927, on the grounds that misstatements made by him in his application con- 
stituted a fraud upon it; and that he was not in good health at the time said 
policy was delivered to him, as required by its terms to make the policy binding 
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on the company. The defendants in error, beneficiaries under said policy, filed 
a cross-action for the amount of said policy, penalties, and attorney’s fees. Tie 
case was tried to a jury upon. special issues, and judgment on their findings 
rendered in favor of the beneficiaries. 

Only two assignments are here presented: (1) That the insurance company 
was entitled, under the evidence, to an instructed verdict in its favor; and (2) 
that the jury finding that the insured was in good health at the time the policy 
was delivered is contrary to the overwhelming preponderance of the evidence. 

The issue of fraud and misstatement of facts in deceased’s application for 
insurance dated January 30, 1927, is predicated upon the following: Applicant 
stated in response to inquiry: “Have you ever consulted a physician for any 
ailment or disease not included in above” (specific inquiries in application) that 
he had an attack of malaria in 1900 of 30 days duration, but had been cured. 
The insurance company showed that the deceased had been examined by Dr. 
Buie at Marlin in August, 1921, who stated that he had no independent recol- 
lection of Muckelroy, but testified only from his records, which showed that an 
X-ray then disclosed apparent gall stones, and that his liver was enlarged and 
hard below the coastal border; that he made no diagnosis of Muckelroy’s case 
at the time, but that from his record he would diagnose said case as obstructive 
jaundice. The treatment recommended was diet, mineral baths, and some form 
of electric treatment. There was also evidence to show that prior to that time 
Muckelroy had taken too large a dose of calomel, was jaundiced, and in a run 
down condition. That his wife had undergone an operation and was in poor 
health, and that both of them had gone to Marlin to take the mineral baths there; 
that both were examined by physicians at the time as preliminary and incidental 
to taking the baths. The evidence is clear that after taking the baths, which ap- 
pear to have been the only treatment received at Marlin in 1921, Muckelroy was 
restored to normal health and remained so up to within a short time prior to 
his death. In addition, the medical director of the insurance company at its home 
office, after receiving said application wrote to Dr. Jones, the local medical ex- 
aminer of said applicant, inquiring further about any history of a gall bladder 
disease at any time, and was advised by Dr. Jones prior to the issuance of said 
policy that about seven years prior thereto Muckelroy had become jaundiced, had 
several boils and considerable bile in his urine, and had been treated during said 
attack by Dr. Buie of Marlin, Tex., but had entirely recovered. 

[1] Doubtless the applicant did not consider his trip to Marlin along with 
his wife to take the mineral baths there as treatment by a physician, and omitted 
to so state in his application. In any event, the duly authorized agent of said 
company to pass upon such matters, its chief medical director, was informed in 
writing prior to the issuance of said policy of the facts concerning the matter, 
and issued the policy with these facts in their possession. The insurance com- 
pany is therefore in no position to now complain, nor can it be said that it was 
misled or induced by fraud to issue said policy. 

The policy was delivered to the insured on February 25, 1927. The first at- 
tack of illness thereafter shown was on July 2, 1927. On August 24th, the de- 
ceased underwent an operation at Houston which disclosed a cancerous condition 
of the liver and gall bladder causing his death on October 15, 1927. Dr. Gordon, 
who as an intern, made a record of Muckelroy’s personal history when he entered 
the hospital at Houston, testified from that record that Muckelroy had told him 
that he had had an acute attack of pain in the gall bladder region six years 
before. That since that attack he had had almost constant dull pain in that 
region, and a jaundiced condition at intervals. That the attack from which he 
was then suffering came on about a month before resulting in swelling of his 
abdomen, feet, and legs, and a jaundiced condition. 


Based upon a_ hypothetical question embodying as facts the conditions 
described by Dr. Buie as existent in 1921, assuming a dull pain in that region 
almost constantly since 1921, and that at intervals between he was jaundiced and 
had his flow of bile stopped; that he had cancer of the liver and gall bladder 
in August, 1927, Dr. Gordon testified that in his opinion the deceased was not in 
good health on February 25, 1927, but was then suffering from a diseased con- 
dition which predisposed cancer. The assistant chief medical examiner of the 
insurance company at Nashville, Tenn., gave his opinion to the same effect, based 
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upon hypothetical questions. Dr. Jones testified that he had examined Mr. 
Muckelroy at Hempstead upon his application and then found nothing wrong 
with him and thought he was in good health; but that after his death, and in 
the light of his subsequent attack and operation, he had changed his opinion, and 
did not now consider that he was in good health when the policy was delivered. 

On the other hand, there was the testimony of Dr. Jones that when he 
examined the deceased in February, 1927, he found nothing wrong with him. 
Muckelroy’s wife testified that she had been with him every day for eight 
years before his death. That she had never heard him complain of any pains in 
his abdomen until in July, 1927; that he had not prior to that time lost a day’s 
work in five or six years; and that he was in good health in February. His 
employer during the last five years prior to his death testified that he was 
associated with him daily in his store; that he had never missed a day at work 
prior to July; that he had never heard him complain of any pain; and that he 
appeared to be in good health in January and February, 1927. To the same effect 
was the testimony of his son who saw him every day at home. S. E. McDaniel 
who had seen him every day since 1924, testified that he had prior to July, 1927, 
never heard deceased complain of any pains in his abdomen, and that he appeared 
to be in good health. The witness Blumberg, who worked in the same store 
with deceased about five years and came in contact with him repeatedly every 
day, testified that he had never heard deceased complain, prior to July, 1927, when 
he became ill, of any pains in his abdomen or of ill health, and that he had 
never seen nor heard of anything in deceased that would indicate ill health. 

[2] The testimony of these lay witnesses, the examination of Dr. Jones which 
found nothing wrong with the insured at the time, combined with the uncon- 
tradicted testimony that his illness began suddenly in July, 1927, and brought him 
rather hurriedly to his death in October following, was sufficient evidence we 
think to support the jury finding that deceased was in good health when his 
policy was delivered to him. The evidence was also sufficient to show that the 
dreadful malady, whose fatal ravages medical science seems yet unable to stem, 
did not take its hold upon him until shortly befure it compelled him to cease 
his work in July. 

[3] While the opinion of experts may be strongly persuasive, they are not 
conclusive. It is but common knowledge that in the field of medicine as in 
other sciences, complete revolutions have taken place in a generation in the 
diagnoses, causes, effects, and duration of varying human diseases. New dis- 
coveries are constantly being made, and old theories, opinions, and methods of 
treatment of diseases cast aside. In the instant case, the jury had before them 
the opinions of experts, all of whom based their opinions, in part at least, upon 
related facts as to Muckelroy’s condition, and some of which were rendered 
uncertain by the testimony. They also had before them the testimony of Dr. 
Jones that in February he found nothing wrong with Muckelroy’s health at that 
time after an examination of him; and the testimony of the witnesses who saw 
him daily that they neither saw anything in deceased’s conduct, nor heard any- 
thing from him, to indicate that there was anything wrong with his health. It 
was the prerogative of the jury to pass upon the issue raised, and the foregoing 
we think constituted sufficient evidence to sustain their findings. 

Nothing would be added to our jurisprudence by a discussion or review of 
the decisions upon the questions here raised. As to the sufficiency of the above 
evidence on such issues in similar cases, we cite without discussion the following: 
Vann v. Nat. Life & Accident Ins. Co. (Tex. Com. App.) 24 S. W. (2d) 347; 
Nat. Life & Accident Ins. Co. v. Doman (Tex. Civ. App.) 31 S. W. (2d) 865; 
Am. Nat. Ins. Co. v. George (Tex. Civ. App.) 22 S. W. (2d) 704; Am. Nat. 
Ins. Co. v. Bailey (Tex. Civ. App.) 3 S. W. (2d) 539. 

And on the proposition that opinion testimony of physicians is hut advisory 
in nature and mav be disregarded by the jury if they see fit, we cite the follow- 
ing authorities: Kennedy v. Upshaw, 66 Tex. 454, 1 S. W. 308; Minero v. Ross, 
106 Tex. 535, 172 S. W. 711; Am. Nat. Ins. Co. v. McKellar (Tex. Civ. App.) 
205 S. W. 628; 22 C. J. 728, and numerous cases there cited. 

We overrule both assignments of plaintiff in error, and affirm the judgment 
of the trial court. 

Affirmed. 
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WANN v. METROPOLITAN LIFE INS. CO. No. 1279—5737. 
Commission of Appeals of Texas, Section B. July 22, 1931. 
41 Southwestern Reporter (2d) 50. 
1. INSURANCE. 
Where insurer issued group policy to employer, certificate issued to employee 


reciting that it was subject to terms and conditions expressed in policy did not 
constitute complete contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 

Where insurer issued group policy to employer, insured could not recover by 
merely offering in evidence certificate issued to him. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 
3. INSURANCE. 

One insured under group policy in order to recover for disability held re- 


quired to allege and prove that group policy provisions, construed in connection 


with certificate, entitled him to recover for injuries sustained in employer’s ser- 
vice. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 
Error to Court of Civil Appeals of Second Supreme Judicial District. 


Action by William Charies Wann against the Metropolitan Life Insurance 
Company. Judgment for plaintiff was reversed and rendered by the Court of 
Civil Appeals [28 S.W.(2d) 196], and plaintiff brings error. 


Judgments of district court and of Court of Civil Appeals reversed, and 
cause remanded. 


McLean, Scott & Sayers and Mack & Mack, all of Fort Worth, for plaintiff 


in error. 
_ Vinson, Elkins, Sweeton & Weems and Fred R. Switzer, all of Houston, for 
defendant in error. 
Leppy, J. 


On May 5, 1925, defendant in error issued its group policy No. 2000G to the 
Southern Pacific Company, and on the same date issued its certificate No. 79350 
to plaintiff in error, William Charles Wann, reciting that, subject to the terms 
and conditions’ of the group policy aforesaid, he was insured in the sum of $250. 
On September 12, 1925, said company issued its rider No. 7938 showing that the 
amount of said insurance was increased to $2,500. 

Plaintiff in error, while engaged in the performance of his duties as an em- 
ployee of the railway company, to whom was issued the above group policy, sus- 
tained certain injuries which he claimed totally and permanently incapacitated 
him from performing any labor. Subsequently he brought this suit to recover 
the compensation provided in said policy for this character of disability. In para- 
graph 2 of his petition, the insurance contract relied upon is thus described: 
“That heretofore, on the 5th day of May, 1925, the defendant insurance company 
contracted, covenanted and agreed in writing to insure William Chas. Wann, one 
of the plaintiffs, against bodily injury and disease contracted while said insurance 
was in force and effect, thereby resulting in total and permanent disability; that 
said certificates of insurance were issued on the consummation of said contract, 
said certificates being numbered 79350 and 79350a, Group Policy No. 200-G and 
Group Policy No. 2000; that said certificates, as stated, were issued to plaintiff 
on the 5th day of May, 1925, and provided that in the event said William Chas. 
Wann did sustain injury by which and as a result thereof he became totally and 
permanently disabled, or if the plaintiff William Chas. Wann, contracted disease 
by which he became totally and permanently disabled that said insurance corpo- 
ration agreed, upon proof and the receipt of proof of such disability, to pay unto 
the said William Chas. Wann monthly installments at the rate of $86.25 per 
month until the full and entire amount provided for by the terms of said policy, 
to-wit, $2,587.50, as specified in the contract, had been and was fully paid up.” 

Upon the trial plaintiff in error offered in evidence the certificate and rider 


evidencing his right to disability benefits under the group policy. The certificate 
reads as follows: 
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“Metropolitan Life Insurance Company 
“Incorporated by the State of New York 
“A Mutual Life Insurance Company 
“Serial No. 79350 
“This Is To Certify 


“That under and subject to the terms and conditions of Group Policy No. 
2000G William Charles Wann an employee of Southern Pacific Lines in Texas 
and Louisiana (herein called the employer) is insured for Two Hundred Fifty 
Dollars. 

“If death occur while the employee is in the employ of the employer, or prior 
to the next monthly premium due date of the Group Policy following the date 
of discontinuance of employment, the amount of insurance in force on said em- 
ployee, in accordance with Group Policy as above, will be paid to Agnes Wann, 
Beneficiary. 

“The right to change the Beneficiary is reserved. 

“No assignment by the employee of the insurance under the above Group 
Policy is valid. 

“Privilege of Continuance. 

“In the event of the termination of the employment for any reason whatso- 
ever, the employee shall be entitled to have issued to him by the Metropolitan 
Life Insurance Company, without further evidence of insurability, and upon ap- 
plication made to that Company within thirty-one days after such termination, 
and upon the payment of the premium applicable to the class of risk to which he 
belongs and to the form and amount of the Policy at his then attained age, a 
Policy of life insurance in any one of the forms customarily issued by such Com- 
pany, Term Insurance excepted, in an amount equal to the amount of his pro- 
tection under the Group Insurance Policy at the time of such termination. 

“Metropolitan Life Insurance Company. New York, May 5, 1925. 

“Form C707 S. P. Certificate F. H. Ecker, President. 

“Dec. 1923” 

There is printed on the back of Exhibit 1 the following: 


“Total and Permanent Disability Benefits 
“Any employee shall be considered as totally and permanently disabled who 
furnishes due proof that, as the result of bodily injury suffered or disease con- 
tracted while his insurance was in force and prior to his sixtieth birthday, he is 
permanently, continuously and wholly prevented thereby from performing any 
work for compensation or profit. 


“Upon receipt of due proof of such disability, the Metropolitan Life Insur- 
ance Company will pay to such employee, in lieu of the payment at death of 
the said insurance on the life of such employee, equal monthly installments based 
on the amount of insurance in force on such employee at the date of receipt 
of proof of such disability, as shown in the following table: 


Amount 

“Amount of No. of Monthly of Each 
Insurance Instalments Instalment 
$ 250 5 $50.00 
500 10 50.35 
1,500 30 51.75 


“For amounts of insurance in excess of $1,500 the same number of instal- 
ments (30) on the basis of $34.50 monthly for each $1,000 of insurance. 


“Such instalment will be made only during the continuance of such disability 


“In the event of the death of such employee during the period of total and 
permanent disability, the present value of any installments remaining unpaid 
shall be paid, in one sum, to the designated beneficiary. 

“This Certificate is valuable to you, and should be kept in a very safe place, 
known to your beneficiary.” 

The rider attached to the certificate provided: 

“Metropolitan Life Insurance Company 

“Subject to the Terms and Conditions expressed in Policy No. 2000G Serial 
No. 79350-A, the amount of Insurance on the life of William Charles Wann an 
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employee of Southern Pacific Lines in Texas and Louisiana has been increased 
Twenty Two Hundred Fifty Dollars. 
“New York September 12, 1925 
“Haley Fiske, President. 
“(Effective Date) Form G.76B S. P. T. L. 
Nov. 1927 GHT” 

The group policy referred to in the certificate and rider was not offered in 
evidence, nor was any effort made to prove its contents. 

But one issue was submitted to the jury, and in response thereto a finding 
was made that plaintiff in error, William Charles Wann, by reason of the injuries 
sustained, was permanently, continuously, and wholly prevented “from the sub- 
stantial performance of any work for compensation or profit for which he was 
otherwise fitted.” Upon this finding judgment was entered for the insured 
against defendant in error for the amount provided in the certificate aforesaid. 

Upon appeal the Court of Civil Appeals, 28 S. W. (2d) 196, held that the 
certificate and rider issued to plaintiff in error constituted a complete contract of 
insurance. The judgment in his favor was reversed and rendered in favor of 
the insurance company by that court, upon the ground that the evidence failed to 
establish plaintiff in error was totally and permanently disabled within the meaning 
of the provisions of the certificate. Both parties have been granted writs of error. 

Defendant in error insists that the Court of Civil Appeals erred in holding 
that plaintiff in error was entitled to recover under the certificate and rider intro- 
duced in evidence without proof of the contents of the group policy because the 
former showed upon their face that they were issued merely for the purpose of 
evidencing the right of the insured to participate under the terms of the latter 
policy and were therefore subject to all of its terms and conditions. 

fi] It appears that the insurance company entered into a contract with plain- 
tiff in error’s employer to insure its employees under terms mutually agreeable to 
both parties. Under this contract a policy was issued and delivered to the 
employer containing the terms and conditions under which the insurance was to be 
effective. The insurance company then issued its certificates to the various 
employees intended to be covered by the group policy, which evidenced their right 
to participate in this insurance upon the terms and conditions outlined in said 
policy. Under such contract the certificate issued to the plaintiff in error did not 
constitute the complete contract of insurance. It merely evidenced his right to 
participate in the insurance provided by his employer under the terms and condi- 
tions imposed in the group policy when construed in connection with the certificate, 
Carruth v. Aitna Life Ins. Co., 157 Ga. 608, 122 S. E. 226, 230; Seavers v. Metro- 
politan Life Ins. Co., 132 Misc. Rep. 719, 230 N. Y. S. 366, 370. 

The certificate delivered to plaintiff in error provides in plain and _ specific 
language that he is insured subject to the terms and conditions of the group 
policy issued to his employer. It recites: “This is to certify that under and sub- 
ject to the terms and conditions of group policy No. 2000G William Charles 
Wann, an employe of the Southern Pacific lines in Texas and Louisiana (herein 
called the employer) is insured for Two Hundred Fifty Dollars.” 

In the rider attached to the certificate the reference to the group policy is 
likewise clear and explicit in its provisions. It is provided: “Subject to the 
terms and conditions expressed in Policy No. 2000G the amount of insurance on 
the life: of William Charles Wann * * * has been increased Twenty Two 
Hundred Fifty Dollars.” 


[2] Plaintiff in error’s cause of action, as disclosed by his pleading, was 
based upon the issuance of the group policy. Obviously he was not entitled to 
recover by merely offering in evidence the certificate and rider attached thereto. 
These instruments disclose upon their face that they were not intended to and 
do not constitute a complete contract of insurance. Even if he had predicated 
his cause of action solely upon the certificate and rider, without any reference 
to the group policy, a recovery would not have been authorized when it was 
shown by the express terms of these instruments that they constituted but a 
part of an indivisible contract. 


It is argued that the certificate with rider attached issued to Wann was so 
complete in its terms that it was not essential for him to establish the pro- 
visions of the group policy. The parties to this contract expressly agreed that 
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plaintiff in error was insured subject to the terms and conditions of the group 
policy. However complete the terms of the certificate may appear to be, the fact 
remains that the parties agreed it should be subject to the terms and conditons 
of another instrument. In the face of such an agreement plaintiff in error had 
no right, without the consent of the insurance company, to change this contract 
so as to entitle him to recover without regard to the terms and conditions of the 
policy expressly made a part of the contract. The terms of the certificate may 
have been materially modified by stipulations contained in the group policy. 

[3] In order for plaintiff in error to set up a cause of action under the 
terms of the certificate, it was incumbent upon him to allege and prove that the 
provisions of the group policy, when construed in connection with the certificate 
and rider, entitled him to recover for the disability resulting from the injuries 
sustained in the service of his employer. 

In a similar situation the Supreme Court of Georgia, in the case of Carruth 
v. AXtna Life Ins. Co., before cited, decided that the certificate issued to an 
employee and the group policy constituted an indivisible contract and that re- 
covery could only be had under the entire contract. In discussing this question, 
the court said: “The policy and the certificate are interlocked like the Siamese 
twins. Contemporaneous instruments, each affecting and controlling the same 
subject-matter, to wit, insurance of the life of an employee of the Lanette Cot- 
ton Mills by the AXtna Life Insurance Company, the two writings may be con- 
sidered as essential, indivisible parts of one contract.” 

In Seavers v. Metropolitan Life Ins. Co., cited supra, an employee who held 
a certificate which entitled him to participate under a group policy issued to 
his employer claimed the right to adopt his own method of changing the bene- 
ficiary because the certificate which evidenced his right to benefits under the 
group policy was silent in this respect. It was held, however, that, inasmuch as 
the certificate was issued to him subject to the terms and conditons of the 
group policy, its provisions for changing the beneficiary must be followed. In 
passing upon the question, the court said: “The certificate is required as evi- 
dence of the contract and to apprise the insured of his rights thereunder. The 
provisions of the statute bear no other interpretation. The statements in the 
certificate follow the direction of the statute, and this instrument does not pur- 
port to be the contract of insurance. The company certifies that the employee is 
insured ‘under and subject to the terms and conditions of group policy No. 
468G.’ The language of the certificate is plain and unmistakable. There can be 
no complaint of vagueness of expression or subtle avoidance of clarity.” 

[4] The doctrine announced in the foregoing cases is but the application of 
the familiar rule of construction that, where an instrument refers in specific 
terms to another instrument in such a way as to show a clear intention to make 
it a part of the contract, both instruments must be introduced in evidence before 
a recovery can be had thereunder. Spande v. Western Life Indemnity Co., 61 
Or. 220, 117 P. 973, 122 P. 38; Bradstreet v. Rich, 74 Me. 303; Casey v. Holmes, 
10 Ala: 776%, 13''C. Je. 757. 

We do not deem it proper to pass upon the question as to whether or not 
plaintiff in error was shown to be totally and permanently disabled within the 
meaning of the language of the certificate, as upon another trial the certificate 
must be construed in connection with the terms and provisions of the group 
policy. 

We therefore recommend that the judgments of the trial court and the Court 
of Civil Appeals be reversed, and the cause remanded for another trial. 

Cureton, C. J. 

Judgments of the district court and Court of Civil Appeals are both reversed, 
and the cause remanded, as recommended by the Commission of Appeals. 

We approve the holdings of the Commission of Appeals on the question dis- 
cussed in its opinion. 
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SOVEREIGN CAMP W. O. W., v. CAMERON. No. 7569. 
Court of Civil Appeals of Texas. Austin. July 1, 1931. 
Rehearing Denied Aug. 12, 1931. 
41 Southwestern Reporter (2d) 283. 
1. INSURANCE. 

Local clerk of fraternal beneficiary association could not waive forfeiture 
of insurance policy without full knowledge of existing facts. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

2. INSURANCE. 

Knowledge, if any, by local clerk of insured’s sickness held not binding 
upon fraternal beneficiary association, where clerk had no authority to waive 
anything when accepting installments after forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

4. INSURANCE. 
Insurer could not waive forfeiture without full knowledge of facts. 
(For other cases, see Insurance, Dec. Dig. § 377[1].) 

5. INSURANCE. 

Forfeiture for default in payment of premium is not waived by accepting 
premium after insured’s death without knowledge of death. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

6 INSURANCE. 

Receipt of past-due installments by insurer after insured’s death did not 
constitute new contract. 

Facts disclosed that under terms of policy a new contract could be 
entered into any time within three months after suspension, provided 
all past-due installments were paid, but that when installments were 
paid there was an express warranty to effect that insured was in good 
health at time his installments were paid, and that he would remain in 
good health for period of 30 days thereafter. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 

7. INSURANCE. 

Laws of fraternal beneficiary association, respecting attempt by suspended 
member to become member, became part of life insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

8. INSURANCE. 

Under laws of fraternal beneficiary association, it was not incumbent upon 
local clerk to demand written warranty of good health, or to inquire as to in- 
sured’s health when receiving delinquent installments. 

The laws of the association provided that any attempt by suspended 
person to again become member should not be effective, unless such 
person was in fact in good health at time and continued in good health 
for 30 days thereafter, and that payment of any unpaid installments of 
assessments should be a warranty that such person was at the time in 
good health, and that, if warranty was not true, certificate should be 
null and void. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

9. INSURANCE. 

Local clerk’s acceptance of past-due premium installments while insured 
was sick did not constitute waiver of previous forfeiture, where contract pro- 
vided that payment of unpaid installments was representation that insured was 
in good health. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

On Motion for Rehearing. 
10. INSURANCE. 

Where only authority local clerk of association had was to receive money, 
his receipt thereof did not constitute waiver of previous forfeiture of policy. 
(For other cases, see Insurance. Dec. Dig. § 755[2].) 
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Appeal from District Court, Tom Green County; John F. Sutton, Judge. 

Action by Mrs. Anna M. Cameron against the Sovereign Camp of the 
Woodmen of the World. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Smith & Neill, of San Angelo, for appellant. 

D. I. Durham and R. G. Hughes, both of San Angelo, for appellee. 

REINHARDT, Special C. J. 


On March 10, 1930, appellee filed her suit in the district court of Tom Green 
county, Tex., against appellant on a beneficiary certificate issued her deceased 
husband, Edwin I. Cameron, wherein she was named beneficiary. The case was 
tried before the court without a jury on July 11, 1930, and the judgment was 
rendered for appellee in the sum of $1,100 with legal interest from February, 
1929, and costs. Notice of appeal was promptly given. Findings of fact and 
conclusions of law were filed in due time, as was a supersedeas bond and assign- 
ments of error, so that the case is now before this court for review. 


It is alleged that at the time of his death the deceased had fully paid all 
the dues and assessments on the certificate, and all provisions in the certificate 
had been complied with, and the certificate was in full force and effect. This 
is denied in the answer. The appellant pleaded that the deceased had allowed 
his certificate to lapse and become null and void under the laws of the order 
by reason of his nonpayment of the regular dues and assessments for June and 
July, 1928, before the expiration of said month of July, and that he had not 
been reinstated under the laws of the order. The appellee in reply pleaded 
waiver of forfeiture for nonpayment of dues and assessments within the pre- 
scribed time by the accepting payment of the same unconditionally after that 
time. 

The appellant’s society is a fraternal beneficiary association having a lodge 
system with a representative form of government incorporated under the laws 
of the state of Nebraska with its home office in Omaha, Neb. Edwin I. Cameron, 
deceased, and husband of appellee made application for membership in the order 
on March 10, 1928. On March 26, 1928, the benefit certificate was duly issued 
to the deceased in the sum of $1,000, wherein appellee was named beneficiary. 
The certificate contained an agreement of the insured to make prompt payment 
of all dues and assessments and to comply with and conform to all the laws, 
rules, and regulations of the order. The deceased did not pay his installments 
for June and July, 1928, and he became suspended after July 31, 1928. The re- 
port of the nonpayment of his dues and his consequent suspension was received 
at the home office of the appellant on August 16, 1928. On August 29, 1928, the 
insured, Edwin I. Cameron, became sick and was carried to a hospital, where 
he died September Ist. On August 30, 1928, before he died a Mr. Bell paid 
the clerk of the local Woodmen camp installments for the months of June, 
July, August, and September. On September 14, 1928, the dues which were 
paid on August 30 were received at the home office of the appellant. On Octo- 
ber 16, 1928, the report of the death of Edwin I. Cameron was received at the 
home office of the appellant and on February 9, 1929, the appellant declined 
to pay the claim of appellee and sent the appellee a check covering the dues 
which it received on September 14, 1928. The policy upon which the suit was 
brought provided, among other things pertinent to the issues involved, that the 
Sovereign Camp of the Woodmen of the World in consideration of certain 
warranties contained in the application and the further consideration of monthly 
payments would pay to the beneficiary, Anna M. Cameron, upon the death of 
the insured $1,000, and also $100 for the erection of a monument; that the cer- 
tificate is issued and accepted subject to all the conditions set forth therein, 
and on the reverse side thereof and the provisions of the constitution, laws and 
by-laws of the association; that the articles of incorporation, and the constitu- 
tion, laws, and by-laws of the association and all amendments to each thereof 
which may be made thereafter, the application for membership and medical 
examination signed by the appellant therein named as member as approved by 
the Sovereign Physician of the association and the certificate shall constitute 
the agreement between the association and the member and that, if payments 
required by the constitution, laws and by-laws of the association are not paid 
by the member, the certificate shall be null and void, and, should the certificate 
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become void for any cause, acceptance of any payment from or for the member 
or other act by any camp officer or member of the association thereafter shall 
not operate as an estoppel or as a waiver of the terms of the contract. The 
application signed by the deceased, Edwin I. Cameron, contained, among other 
provisions pertinent to the issues involved in this case, the following: 

“I hereby certify, agree and warrant that * * * my being suspended or ex- 
pelled from, or voluntarily severing my connection with, the Society, or any failure 
on my part to comply with the laws of the Society now in force or hereafter 
adopted, shall make my beneficiary certificate void, and all rights of any person 
or persons thereunder shall be forfeited. 

“T agree to make all payments for which I may become liable while a member 
of the Society as required by its Constitution, Laws and By-Laws, as now in force 
or which may be hereafter adopted, and at the time and in such manner and 
amount as may be provided by said Laws and if I do not make said payments at 
the time and for the amount required and provided in the Constitution, Laws and 
By-Laws of the Society, the certificate issued upon this application shall be null 
and void and all payments made by me thereon shall be retained by the Society.’ 

The constitution, laws and by-laws of the Sovereign Camp Woodmen of the 
World, pertinent to the issues involved, are as follows 

“Sec. 63 (a) Every member of this Association shall pay to the Clerk of his 
Camp one annual assessment or one monthly installment of assessment as re- 
quired by these laws or by the provision of his certificate, which shall be credited 
to and known as the Sovereign Camp Fund, and he shall also pay such camp 
dues as may be required by the By-Laws of his camp. He shall pay any addi- 
tional dues or other payments which may be legally called. 

“(b) If he fails to make any payments on or before the last day of the 
month he shall thereby become suspended, his beneficiary certificate shall be 
the contract between such person and the 
minate, and all moneys paid on account of such membership shall be retained by 


the Association as his liquidated proportionate part of the cost of 
and the cost of the 


void, 
Association shall thereby completely ter- 


doing business 
protection furnished on the life of said member from the de- 
livery of his certificate to the date of his suspension. 

“Such person, if in good health, may thereafter make a new contract with. the 
Association, upon the same terms and conditions, by complying strictly with the 
provisions of these laws, contained in Sections 65, 66 and 67. See 26 (g). 

“Sec. 64. A person who becomes suspended for nonpayment of assessments 
or installments of assessment is not entitled to any benefits of this Association, 
nor shall he receive the pass word or participate in any of the business or social 
proceedings of the Camp to which he had belonged. 

“Sec. 65. * * * Whenever installments of assessments are paid by or for a 
person who has become suspended for the purpose of again making him a member, 
such payment shall be held to warrant that he is at the time of making such pay- 
ment in good health, and to warrant that he will remain in good health for thirty 
days after such attempt to again become a member, and to contract that such 
assessments when so paid after he has become suspended for non-payment of 
assessments shall be received and retained without waiving any of the provisions 
of this section or of these Laws until such time as the Sovereign Clerk shall have 
received actual, not constructive or imputed, knowledge that the person was not 
in fact in good health when he attempted to again become a member. Provided, 
that the receipt and the retention of payment of such installments of assess- 
ments in case such person is not in good health shall not make such person a 
member or entitle him or his beneficiary or beneficiaries to any rights whatever. 


“Sec. 68 (a) The retention by the Association of any installment of assess- 
ment paid by or for any person after he has become suspended in order to again 
make him a member, shall not constitute a waiver of any of the provisions of 
this Constitution, Laws and By-Laws, or an estoppel upon the Association. 


“(b) Any attempt by a suspended person to again become a member shall not 
be effective for that purpose unless such person be in fact in good health at the 
time and continue in good health for thirty days thereafter, and the payment of 
any unpaid installment of assessment shall be a warranty that such person is at 


the time in good health and that if the warranty is not true the certificate shall 
be null and void. 
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“Sec. 82 (a) No officer, employee or agent of the Sovereign Camp, or of any 
Camp, has the power, right of authority to waive any of the conditions upon which 
beneficiary certificates are issued, or to change, vary or waive any of the provisions 
of this Constitution or these laws, nor shall any custom on the part of any 
Camp or any number of Camps—with or without the knowledge of any Sovereign 
Officer— have the effect of so changing, modifying, waiving or foregoing such 
laws or requirements. Each and every beneficiary certificate is issued only upon 
the conditions stated in and subject to the Constitution and Laws, then in force 
or thereafter enacted, nor shall the knowledge or act of any officer or employee 
of this Association cause a Waiver of the provisions of these laws by the Associa- 
tion or an estoppel of this Association. 

“(b) The Constitution and Laws of the Association now in force, or which 
may hereafter be enacted, the application and beneficiary certificate of member- 
ship shall constitute the contract between this Association and the member.” 

[1-3] There is no question but that under the facts of this case the policy of 
insurance sued upon became forfeited, null, and void on August 1, 1928, by reason 
of the fact that the insured failed to pay his monthly installments for the months 
of June and July. Then the only question remaining in this case is whether or 
not the payment of the installments for June, July, August, and September made 
by Bell on August 30, 1928, while the insured was sick, constituted a waiver of 
forfeiture or constituted a new contract upon which the beneficiary could recover. 
Under the facts of this case, and under the terms of the policy, the local camp 
clerk had no right or authority to waive anything. He could bind the company only 
within the scope of his authority, and his authority extended merely to the collec- 
tion of the monthly installments. He certainly could not waive the forfeiture 
without a full knowldge of the existing facts, and there is nothing in the record to 
show that at the time he accepted the installments on August 30, 1928, he knew 
that the insured was sick, and, even if he did know it, such knowledge was not 
binding upon the company, for the reason that the same is contrary to the terms 
of the policy, and the agent cannot bind the principal except within the scope of 
his employment. 

[4, 5] It certainly cannot be said that the Sovereign Clerk at the home office 
waived the forfeiture for the reason that he could not waive such forfeiture 
without a full knowledge of the facts. He did not know that the insured had 
become suspended until August 16, 1928, and on August 29, 1928, when the insured 
became sick, the policy was forfeited, null, and void. He did not know that the 
insured became sick on August 29, 1928. He did not know that any attempt had 
been made by the insured to pay his dues until September 14, 1928, when the same 
had been received at the home office, and at the time the insured was already 
dead. Under the terms of the policy, there was a condition precedent to the re- 
instatement or the making of a new contract that the insured at the time of mak- 
his delinquent payments must be in good health, and it is shown that he became 
sick on August 29, 1928, and the installments were paid by Bell on the following 
day. The insurer could not waive the forfeiture without a full knowledge of the 
facts, and it is well settled that “forfeiture for default in payment of a premium 
is not waived by acceptance of the premium or by other acts of insurer after the 
death of the insured without knowledge of his death.” 37 C. J. 528; Kan. City 
City Life Ins. Co. v. Elmore (Tex. Civ. App.) 226 S. W. 709; Joyce on Insurance 
Paragraph 1374, Vol. 3, Page 2543; Horstmann v. Capital Life Ins. Co., 194 Mo. 
App. 434, 184 S. W. 1164; Life Ins. Co. v. McAfee (Ky.) 90 S. W. 216; Wright 
v. Ins. Co., 204 Mo. App. 124, 221 S. W. 383. 

[6] If there was no waiver of the forfeiture, then the remaining question is 
whether or not the payment of the installments for June, July, August, and Sep- 
tember made by Bell on August 30, 1928, and the receiving of same by the Sovereign 
Clerk after the death of the deceased constituted a new contract upon which the 
beneficiary could recover. Under the terms of the policy, a new contract can be 
entered into any time within three months, provided all past-due installments are 
paid, but when the same are paid there is an express warranty by the terms of 
the policy to the effect that the insured is in good health at the time his installments 
are paid, and that he will remain in good health for a period of thirty days there- 
after. This being a part of the insurance contract, and being an express warranty, 
the contract would not be binding if the warranty was untrue, and it is not dis- 
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puted that, at the time the installments for June, July, August and September were 
made, the insured was then sick with appendicitis, from which he died on Sep- 
tember lst. ‘ 

The appellee in this case relies very strongly upon the - of Bailey v. 
Sovereign Camp, W. O. W., 116 Tex. 160, 286 S. W. 456, 288 S. W. 115, 47 A. 
L. R. 876, but the facts in that case are considerably different from the facts in 
this case, and the terms of the policy are also different. Under the terms of the 
policy in the Bailey Case, a suspended member had the right to again become a 
member by paying all arrearages and dues to the clerk of his camp within ten days 
from the date of his suspension, provided he was in good health at the time, and 
after the expiration of ten days, and within three months from the date of sus- 
pension, he could become reinstated by paying to the clerk of his camp all arrearages 
and dues, and also deliver a written statement and warranty that he was in good 
health at the time and would so continue for thirty days thereafter. It was also 
shown in that case that for some time previously the insured had been allowed to 
pay his dues after the prescribed time, but in this case the policy provides that he 
may again become a member by paying all arrearages and dues, but that such 
payment, whether paid by him or for him, constituted a warranty to the effect 
that he was in good health at such time, and would so continue for thirty days 
thereafter, and that the acceptance of such dues by the clerk would not constitute 
a waiver or an estoppel on the part of the Sovereign Camp. 

The views expressed in this opinion are not in conflict with the opinion of the 
Special Supreme Court in the Bailey Case. It is held in the Bailey Case that, after 
the ten-day period, the insurer did not have to accept the money without the writ- 
ten warranty provided in the by-laws concerning good health, and, when it did 
accept the money without demanding and receiving the written warranty, it 
waived the requirement of good health, and thereby waived the forfeiture. Under 
the contract sued upon in the present case, it is specifically provided that “when- 
ever installments of assessments are paid by or for a person who has become sus- 
pended for the purpose of again making him a member, such payment shall be 
held to warrant that he is at the time of making such payment, in good health, 
and to warrant that he will remain in good health for thirty days after such at- 
tempt to again become a member, and to contract that such assessments when so 
poid, after he has hecome suspended for non-payment of assessments, shall be 
received and retained without waiving any of the provisions of this section or of 
these laws until such time as the Sovereign Clerk shall have received actual, not 
construct ve or imputed, knowledge that the person was in good health when he 
attempted to again become a member. Provided that the receipt and retention of 
payment of such installments of assessments, in case such person is not in good 
health, shall not make such person a member, or entitle him or his beneficiary, 
or beneficiaries, to any rights whatever.” 

Under the contract involved in this suit, it is further specifically provided: 
“Any attempt by a suspended person to again become a member, shall not be 
effective for that purpose, unless such person be in fact in good health at the 
time and continue in good health for thirty days thereafter, and the payment of 
any unpaid installments of assessments shall be a warranty that such person is 
at the time in good health, and that if the warranty is not true, the certificate 
shall be null and void.” 


|7-9] Under the laws of the order quoted above, which became a part of the 
is uct sued upon, it was not incumbent upon the clerk of the local camp to de- 
ae a written warranty of good health, or even to inquire as to the condition of 
the insured’s health at the time the delinquent installments were paid to him, and, 
consequently, the acceptance of such installments by the clerk of the local camp 
did ret make or const‘tute a waiver of the previous forfeiture. 

The payment of the installments was in itself a representation and warranty 
that the insured was at that time in good health, and the clerk had the right to 
rely upon such warranty. The facts are, however, that instead of the insured 
being in good health at the time the delinquent installments were paid, he was 
then dangerously ill, and died the second day thereafter, consequently the certifi- 
cate sued upon was forfeited, null, and void, and the payment made by Bell of 
the past-due instal'ments did not reinstate the insured as a member of the Order. 

It might be said that, had not the insured become sick and died, the insurer 
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would have accepted the installments and continued the policy in force. On the 
other hand, it could just as easily be said that, had not the insured become 
seriously sick at a time when his policy was forfeited, Mr. Bell would not have 
troubled himself to pay Cameron’s installments. 

For the above reasons, the judgment is reversed, and judgment is here en- 


tered in favor of the appellant, the appellee to pay costs of the trial court and of 
this court. 


Reversed and rendered. 

On Motion for Rehearing. 

Wilcox, Special A. J. 

Appellee’s attorneys have filed herein a motion for rehearing, in which it is 
very strenuously contended that the opinion rendered in this case is in conflict 
with the opinion in the Bailey Case, 116 Tex. 160, 286 S. W. 456, and 288 S. W. 
115, 47 A. L. R. 876. The writer does not think any such conflict exists. Under 
the contract of insurance in the Bailey Case, the insured had no absolute right to 
pay the past-due installments, without at the same time furnishing the written 
warranty of good health, and the local clerk did not have to accept such past-due 
installments without being furnished such written warranty. Under the contract 
sued upon in this case, it is specifically provided “any attempt by a suspended per- 
son to again become a member, shall not be effective for that purpose, unless such 
person be in fact in good health at the time and continue in good health for thirty 
days thereafter, and the payment of any unpaid installments of assessments shall 
be a warranty that such person is at the time in good health, and that if the war- 
ranty is not true, the certificate shall be null and void.” 

It is held in the Bailey Case, 116 Tex. 169, 288 S. W. 115, 47 A. L. R. 876, 
that, after the certificate became forfeited, the holder was no longer a member, 
and “he was no longer bound by the conditions of his certificate, except in so far 
as his right to enforce reinstatement was concerned.” Under this holding Cam- 
eron, even though he had been suspended and his certificate of insurance had be- 
come forfeited, was bound by the conditions and provisions of his contract in 
reference to his right to be reinstated as a member and to reinstate his insurance. 
In addition to the provisions of the contract quoted above, there are further pro- 
visions which are quoted in full in the original opinion rendered in this cause, 
which further provide that the payment of unpaid installments after the ten-day 
period, and within the three months period, shall be held to warrant that the in- 
sured is in good health at the time and will remain in good health for thirty days 
after such attempt to again become a member, and that such assessments, when 
so paid, shall he received and retained without waiving any of the provisions of 
the contract until the Sovereign Clerk shall have received actual, and not con- 
structive or imputed, knowledge that the person was not in good health when he 
attempted to again become a member. 

[10] As stated in the original opinion, under these provisions of the contract. 
the payment of the past-due installments was in itself an express warranty that 
at the time Cameron was in good health. At the time these installments were 
paid, whether paid by Cameron himself or by some one clse for him, he was 
charged with notice of, and bound by the above-mentioned provisions of the con- 
tract in reference to reinstatement, and the acceptance of the installments by the 
clerk of the local camp was not a waiver of the previous forfeiture. Under these 
provisions of the contract, it was not incumbent upon the local clerk to ascertain 
whether or not Cameron was in good health at the time, and even though the 
clerk might have known of Cameron’s illness, still the only authority the local 
clerk had was to receive and remit the money, and his receipt thereof did not 
constitute a waiver of the previous forfeiture. 

The motion for rehearing is therefore overruled. 

Overruled. 


PROVIDENT LIFE & ACCIDENT INS. CO. v. NICHOLSON. 
Supreme Court of Appeals of Virginia. Sept. 17, 1931. 
160 Southeastern Reporter (2d) 5. 
1. INSURANCE. 


Where individual certificate issued to insured employee incorporated by 
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reference group policy, effect of pleading certificate was to plead group policy 
as against demurrer (Code 1919, § 6331). 

(For other cases, see Insurance, Dec. Dig. § 631.) 
2. INSURANCE. 

Employee suing under group policy should plead group policy and certificate 
evidencing individual coverage. 

(For other cases, see Insurance, Dec. Dig. § 631.) 

3. INSURANCE. 

Insurer paying insured employee part of disability waived failure to comply 
with requirement of notice of injuries in group policy. 

(For other cases, see Insurance, Dec. Dig. § 562.) 

4. INSURANCE. 

Furnishing statements of claim on May 31, June 20, July 20, and September 
4 held substantial compliance with requirements of group policy of report every 
thirty days if reasonably possible. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

5. INSURANCE. 

Letter by insurer under group policy reciting termination of total disab‘lity 
and limit of insurer’s liability waived compliance by insured with requrement of 
notice of injuries. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

6. INSURANCE. 

Insurer’s right to rely on indorsement as relinquishment of claim for dis- 
ability /ield waived by continued payments by checks containing identical re- 
leases. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Error to Circuit Court, Dickenson County. 

Action by notice of motion for judgment by F. C. Nicholson against the 
Provident Life & Accident Insurance Company. Judgment for plaintiff, and de- 
fendant brings error 

Affirmed. 

Argued before Prentis, C. J., and Campbell, Epes, Hudgins, and Gregory, JJ. 

C. RK. McCoy and Roland E. Chase, both of Clintwood, for plaintiff in error. 

W. B. Phipps and L. N. Sowards, both of Clintwood, for defendant in error. 

Epes, J. 

The Provident Life & Accident Insurance Company had issued to the Clinch- 
field Coal Corporation its group disability policy No. 1239, whereby it insured 
“the employees of Clinchfield Coal Corporation * * * who pay the required 
premium * * * against the effects resulting * * * from bodily injuries 
sustained by the insured solely through external, violent and accidental means.” 

The group policy by its terms contemplated the issuance of certificates to 
each employee covered by it evidencing the fact that he was insured thereunder ; 
and such a certificate was issued to F. C. Nicholson. 

On August 31, 1928, while Nicholson was an employee of Clinchfield Coai 
Corporation and the group policy and the certificate issued to him were in force, 
he was injured by falling slate while working in the mine of the corporation. 

The insurance company paid to Nicholson $242 for total disability to April 
30, 1929, and admitted its liability for total disability to May 18, 1929; but con- 
tended that its liability for total disability terminated as of that date. 

In December, 1930, Nicholson brought his action by notice of motion for 
judginent in the circuit court of Dickenson county, seeking to recover from the 
insurance company the additional sum of $940 which he claimed to be due him 
from the insurance company by reason of total disability resulting from this 
accident. 

The amended notice, in so far as is here material, reads as follows: 


“You are hereby notified that * * 
* * Ok 


the undersigned insured will move 
for judgment * * * against you in the sum of $940, together with 
interest from March 8, 1929, * * * which is * * * owing from you to 
the undersigned under and by virtue of a certain * * * contract of insurance 
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in writing, made by you, with the said undersigned, on the ——— day of ———, 
1929, which contract is your policy No. ———. * * * 


“The said policy in writing is hereinafter set out in the words and figures 
following, to-wit:” (Here follows a copy cf the certificate of insurance issued 
to Nicholson, which, so far as is here material, reads as follows.) 

“This is to certify that F. C. Nicholson, age 35, occupation coal loader the 
holder of this certificate is entitled to the benefits specified in accordance with 
the terms and provisions of Group Disability Policy No. 1239 issued to the em- 
ployer of the Clinchfield Coal Corporation. 

“Accident Insurance * * * Weekly Accident Indemnity—Total disability 
seven ($7.00) dollars. Commencing on date of injury for the full time disabled, 
not exceeding 1000 days for any one injury.” 

No further reference is made in the notice of motion for judgment to the 
group policy No. 1239 issued to the Clinchfield Coal Corporation than is con- 
tained in the foregoing quotations therefrom. 

At the trial it was agreed that $708 was the maximum amount which 
Nicholson was entitled to recover, if he was entitled to recover anything. The 
case was tried before a jury, which rendered a verdict in favor of Nicholson for 
$708, upon which the court entered judgment against the Provident Life & 
Accident Insurance Company. To this judgment a writ of error has been al- 
lowed to the insurance company. 

The plaintiff introduced in evidence the individual certificate of insurance 
issued to him by the insurance company, but did not introduce in evidence the 
group policy No. 1239. When the defendant offered in evidence the group policy 
No. 1239, the court permitted it to be introduced over the objection of the 
plaintiff’s attorney. The objection stated by counsel for the plaintiff was thus 
stated by him: “We object to the introduction of group policy No. 1239. * * * 
It is not part of the policy which is sued on, nor attached to nor written on 
the policy, which was delivered to the insured nor annexed thereto.” 


In its assignments of error numbers i, 5, and 9, it is complained that the 
court erred in not holding and in not instructing the jury that there could be no 
recovery in this case because the plaintiff has not pleaded the group policy No. 
1239 as the basis of the recovery sought, but has pleaded and relied only upon 
the individual certificate of insurance issued to him by the insurance company. 

[1] This position is not well taken. It is true that an action against the in- 
surer under a group insurance policy must be brought upon the contract con- 
tained in the policy issued to the employer, and not merely upon the certificate 
issued to the employee. 7 A. L. R. note page 1035; Gallagher v. Simmons Hdw. 
Co., 214 Mo. App. 111, 258 S. W. 16; Hardie v. Metropolitan Life Ins. Co. (Mo. 
App.) 7 S.W.(2d) 746. But the certificate sued upon by reference in effect in- 
corporates therein the group policy No. 1239; and the effect of pleading the 
certificate was to plead the group policy. 

[2] The position taken by counsel for Nicholson that the group policy con- 
stituted no part of the contract of insurance between the insurance company and 
Nicholson was untenable. The correct pleading in such a case is to plead the group 
policy and the certificate issued to the plaintiff evidencing his individual coverage 
thereunder. The pleading in the instant case appears to have been dictated by a 
misconception on the part of counsel for plaintiff as to what constituted the 
contract of insurance between the parties; and is not to be commended. But 
though counsel for the plaintiff seems to have intended not to plead or rely upon 
the group policy, by fortuitous circumstance his object was defeated by the fact 
that the certificate pleaded referred to and in effect incorporated therein the 
terms and provisions of the group policy. 

“No judgment or decree shall be arrested or reversed * * * for any defect, 
imperfection, or omission in the pleadings, which could not be regarded on de- 
murrer; or for any other defect, imperfection, or omission in the record, or 
for any error committed on the trial where it plainly appears from the record 
and the evidence given at the trial that the parties have had a fair trial on the 
merits and substantial justice has been reached.” Section 6331, Code Va. 1919. 

The second, third, and seventh assignments of error raise in somewhat dif- 
ferent forms the same question, which is that the court erred in not holding 
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that the plaintiff had forfeited all his rights under the policy by failure to comply 
with the following terms and requirements of the group policy, to wit: 

“Part V. Notice of Injury or Sickness. Sec. (1) The insured shall give 
within twenty days, notice to the company of any accident or sickness for which 
a claim is to be made, full particulars thereof, and full name and address of the 
insured. If the insured is disabled by such injury or sickness, for more than 
thirty days, the insured must furnish the Company every thirty days is rea- 
sonably possible so to do, with a report in writing from the attending physician 
or surgeon, fully stating the nature and extent of disability. 

“Filing Reports: Sec. (2) Affirmative proof of any claim must be furnished 
to the Company on and in accordance with its forms in case of claim for dis- 
ability within thirty days after the termination of the period for which the com- 
pany is liable. * * * Failure to furnish such proof within the time provided 
in this policy unless shown not to have been reasonably possible, shall forfeit 
the right of the insured to any indemnity.” 

[3] The insurance company on May 3, 1929, and prior dates, paid to Nichol- 
son $242 in full settlement for total disability from August 31, 1928, to April 
30, 1929. It thereby effectually waived any failure to comply with the foregoing 
provisions of the group policy prior to April 30, 1929. 

[4] Under date of May 31, June 20, July 20, and September 4, 1929, Nichol- 
son filed with the insurance company, on forms furnished by it, statements of 
his claim for indemnity to those respective dates, in each case accompanied by 
his attending physician’s report. These papers so filed constituted a substantial 
compliance with these provisions up to September 4, 1929. 

Though monthly claims and reports had been filed with the company for 
May, June, July, and August, the insurance company had paid nothing to Nichol- 
son after the payment of May 3, 1929, which covered the period to April 30, 
1929; and on October 16, 1929, its division claim manager wrote Mr. Sowards, 
the attorney for Nicholson, as follows: 

“Dear Sir: 

“In reviewing additional medical proof recently received in connection with 
disability of the above captioned, it appears total disability terminated on May 
18th. This is also substantiated by the compensation award in which claimant 
was allowed partial disability from that date. 

“To date we have made an adjustment covering $242.00, therefore, claimant 
would be entitled to an additional $17.00, representing total disability to May 
17th, plus $91.00, covering six months partial disability, the limit of our liability 
under our contract, or a total of $108.00, the amount of draft enclosed. 

“When draft is delivered, kindly have the enclosed release properly executed 
and returned.” 

The draft inclosed with this letter was returned by Nicholson or his at- 
torney, with a letter refusing to accept the settlement mentioned in the above 
letter. 

[5] This conduct on the part of the insurance company was a waiver of 
any further compliance with said requirements by Nicholson. 

“The refusal to recognize the evidence of any claim, or a general refusal to 
pay renders the delivery of notice and proofs a useless ceremony, and is treated 
as waiving a strict compliance with the condition as to the preliminary notice 
and proof, both in respect to form and time.” Flanders on Fire Ins. p. 542. 


“A distinct denial of liability, and refusal to pay, on the ground that there 
is no contract, or there is no liability is a waiving of the condition requiring 
proof of loss. It is equivalent to a declaration that they will not pay, though the 
proof be furnished; and to require the presentation of proof, in such a case, 
when it can be of no importance to either party, and the conduct of the party 
in favor of whom the stipulation is made has rendered it particularly super- 
fluous, is but an idle formality, the observance of which the law will not re- 
quire.” May on Ins. § 469. 


The fourth assignment of error is that the court erred in refusing to set 
aside the verdict of the jury on the following ground, to wit: 

“That the plaintiff and the defendant prior to this action had made a full 
and final settlement of all claims by reason of this accident and injury, and this 
defendant had paid to the plaintiff the sum agreed upon, and in consideration of 





APRN NEE NRE 


Sr prema = 











Life] Provident Life & Accident Ins. Co. v. Nicholson 1337 


this settlement this defendant paid the plaintiff the amount found due on the 
settlement, and the plaintiff executed in writing a receipt and release in full.” 

The basis for this contention is the matter printed on the face of and on the 
back of the check for $30, dated May 3, 1929, given Nicholson by the insurance 
company to cover its liability to April 30, 1929, and Nicholson’s endorsement 
of this check. On the face of the check are printed the following words: 

“Endorsement on back hereof by payee shall constitute a receipt and release 
in full settlkement of any and all claims which payee has or may have under 
policy No. 1239 by reason of injuries occurring or beginning on or about the 
3lst day of August 1928, and payee thereby releases and discharges the drawee 
from further liability for said claims or any loss.” 

On the back of the check appear the following words and Nicholson’s signa- 
ture as shown below: 

“Receipt and Endorsement. 

“Received of the Provident Life & Accident Insurance Company, of Chat- 
tanooga, Tennessee, the sum named on the face of this draft in full and final 
settlement of all claims heretofore made or which may hereafter be made against 
said Company on account of the illness or accidental injury beginning or occurring 
about the date specified on the face of this draft. 

“Sign Here F. C. Nicholson, 

“This draft will not be paid unless endorsed on this line by payee.” 

[6] But it also appears that prior to the sending of this check of May 3, 
1929, the insurance company had given to Nicholson eight checks in payment of 
installments acknowledged to be due him on his claim for total disability result- 
ing from this accident, each of which checks had the same matter printed on 
the face of and on the back of the check as was on the check of May 3; and 
Nicholson had indorsed each of these checks just as he indorsed the check of 
May 3. The insurance company in each case by continuing payments clearly 
showed that it waived its right, if any such it had, to rely upon such indorse- 
ment as a relinquishment of any further claim or demand upon it for disability 
resulting from this injury. 

Further by its letter of October 16, 1929, the insurance company clearly 
recognized that it had not, and did not, consider that it had made a final settle- 
ment with Nicholson. 

In the light of these facts, the court did not err in refusing to hold that 
there had been a full and final settlement between Nicholson and the insurance 
company which barred any further recovery. 

What is said in discussing the fourth assignment of error disposes of the 
question raised in the sixth assignment of error, which relates to the modification 
by the court of instruction No. 3 asked for by the defendant. 

[7] The eighth assignment of error is that the court erred in permitting the 
introduction in evidence of the letter of October 16, 1929, heretofore quoted, and 
the reply of Nicholson’s counsel refusing to accept the check therewith enclosed. 
The point made is that the letter of October 16, 1929, was merely an offer of 
compromise. We think the point is not well made; and that the court committed 
no error in admitting these two letters. ; 

The tenth assignment of error is that the court erred in not setting aside the 
verdict of the jury as contrary to the evidence and without evidence to support 
it. There was sufficient evidence to support the verdict; and all matters which 
might require discussion under this assignment have been heretofore disposed of. 


Affirmed. 
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INSURANCE CO. OF NORTH AMERICA v. DETROIT 
& SECURITY TRUST CO. No. 6300. 
Circuit Court of Appeals, Ninth Circuit. June 15, 1931. 
As Amended on Denial of Rehearing August 3, 1931. 
51 Federal Reporter (2d) 155. 
1. INSURANCE. 

Evidenced sustained finding that procurement of policy was authorized, and 
that insured’s instruction to brokers to cancel policy had not been carried out be- 
fore fire. 

The evidence disclosed that the letter written by the insured to his 

broker, directing the cancellation of certain policies, was written with a 

view of forcing the insurance company to reconsider matter of increased 

rate, and with a view of securing new insurance and canceling the old, if 
possible, without paying any premium therefor. 

(For other cases, see Insurance, Dec. Dig. §§ 110, 242.) 

2. INSURANCE. 

Transactions relative to premiums after loss held not material in determining 
insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 238[1].) 

3. INSURANCE. 

Filing claims upon new fire policies held not ratification by insured of its 
agent’s attempted cancellation of original policies after loss, where insured in 
making claims expressly reserved its right under the first policies. 

(For other cases, see Insurance, Dec. Dig. § 240.) 

4. INSURANCE. 

Insured’s authorization of broker to take out new insurance and cancel exist- 
ing policies held not effective to discharge existing policies, where authorization to 
cancel was conditioned upon insurer’s consent to cancellation without liability for 
premiums and consent was never procured. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

5. INSURANCE. 

_ Communication to insured’s brokers, directing cancellation of policies, was in- 
effective until transmitted to insurance company, but was effective as to companies 
for which brokers acted as general agents. 

(For other cases, see Insurance, Dec. Dig. § 240.) 

_ Appeal from the District Court of the United States for the Southern Division 
of the Northern District of California. 

\ction by the Detroit & Security Trust Company against the Insurance Com- 
pany of North America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Charles A. Strong, Redman, Alexander & Bacon, and A. B. Weiler, all of 
San Francisco, Cal., for appellant. 

Chickering & Gregory, Evan Williams, and M. L. Crimmins, Jr., all of San 
Francisco, Cal., for appellee. 

Before Rudkin, Wilbur, and Sawtelle, Circuit Judges. 

Winrur, Circuit Judge. 

This is an appeal from a judgment in favor of appellee rendered in an action 
upon a fire insurance policy, which was in the form known as the California 
standard form, issued by appellant August 16, 1927, to the Feather River Pine 
Mills, Incorporated, a Nevada corporation, hereinafter referred to as the Feather 
River Company, to recover for a loss by a fire which occurred October 6, 1927. 

Appellant claimed that the evidence was insufficient to support the judgment, 
and that its motion for judgment in its favor should have been granted by the 
trial court. The claim of the appellant is that its fire insurance policy, although 
duly and regularly issued before the fire, was not accepted by the Feather River 
Company, or, if accepted, had been repudiated and canceled by the Feather River 
Company. The policy was procured by Marsh & McLennan, insurance brokers, 
purporting to act on behalf of the Feather River Company. It cannot be seriously 
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contended under the evidence that Marsh & McLennan were not authorized to 
apply for the policy in question, and the principal contentions of the appellant are 
based upon occurrences subsequent to the receipt of the policy by Marsh & Mc- 
Lennan, nevertheless we will indicate in a general way the evidence with reference 
to the authority of the brokers to procure the insurance in question. 

The Feather River Company owned and operated a lumber mill and yard at 
Oroville, Cal. The property was incumbered by a trust deed to secure a bond 
issued which contained a proviso that the Feather River Company should keep 
the property insured against loss by fire to the extent of not less than 80 per cent. 
of the insurable value thereof, and each policy should be payable to the trustee 
as his interest might appear. A trust deed had been executed by the Hutchinson 
Lumber Company, predecessor to the Feather River Company, and the property 
purchased by the Feather River Company under a foreclosure proceeding of a 
second mortgage, receiver having been appointed. The receiver, Mr. Fentress Hill, 
became the general manager of the Feather River Company, in pursuance of an 
agreement between the officials of that company and the creditors and bondholders. 
Marsh & McLennan had handled all the insurance upon the lumber plant for the 
Hutchinson Company and for the receiver, and, after the termination of the re- 
ceivership, for the Feather River Company, for several years. 

By the course of dealing between the Feather River Company and Marsh & 
McLennan, it had been assumed that these agents would keep the property insured 
in conformity with the obligation of the insured under the trust deed. Some 
months before the policy in question was procured, the insurance companies were 
demanding a higher rate due to a change in conditions at the plant caused by the 
construction of new buildings which reduced the space between the various units 
making up the plant, from 200 feet to about 30 feet. It was contended by the 
board of fire underwriters which establishes insurance rates that the premium 
should be increased from $1.39 per $100 to $3.14 per $100. This claim for increased 
premium resulted in several interviews between Marsh & McLennan and the 
officers of the Feather River Company regarding the increased rates and the es- 
tablishment of an automatic fire-protection system to reduce the fire hazard, and 
thus to procure reduced rates. The sprinkling system was not established, and 
therefore the new rate of $3.14 per $100 made in April, 1927, remained in effect. 
During the period of negotiations with the board of fire underwriters with refer- 
ence to the new rate and its possible reduction, Marsh & McLennan had _ pro- 
cured policies which carried the insurance for sixty days, and when they could 
not get a definite reduction of the insurance rate they arranged for carrying the 
insurance on “cover notes” which fixed no definite rate. It was, however, arranged 
that the rate should be lower than the amount fixed by the board of fire under- 
writers. Finally the companies insisted upon the surrender of the covering notes 
and the writing up of the policies at the higher rate. During this period Marsh & 
McLennan were insisting upon the installation of a sprinkling plant, or at least mak- 
ing a contract therefor, which it was assumed would have the effect of an immedi- 
ate reduction in rates. ‘This was not done before the issuance of the policy in ques- 
tion. Thereafter, Marsh & McLennan procured insurance in the sum of $348,750 in 
which was included the appellant’s policy for $75,000 with a premium of $2,355, for 
the term of one year from July 15th. Marsh & McLennan were not only insurance 
brokers, but also agents for a number of insurance companies in which they issued 
policies covering a part of the $348,750 insurance. About September 1, 1927, all 
of these policies were forwarded by Marsh & McLennan to the Feather River 
Company and received by it at Oroville about September 1, 1927. The policy 
issued by appellant had been in effect nearly a month and a half at the time it 
was sent to the Feather River Company, if the application therefor was authorized. 
It was retained by the Feather River Company until September 15th, at which time 
the policy had been in effect for two months, and one-sixth of the premium had been 
earned. At the time these policies were returned, a letter was written by the 
Feather River Company to Marsh & McLennan directing them to cancel the 
policies and get new insurance, and stating that the Feather River Company would 
not pay premiums on these policies at the new rate. This letter, however, was 
written in pursuance of an agreement between the Feather River Company and 
Marsh & McLennan that such a letter should be written with a view to forcing the 
insurance companies to reconsider the rates established, and perhaps of getting 
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better terms. In view of the fact that this letter from the officers of the company 
to its insurance brokers was not communicated by them to the appellant until after 
the fire, it is immaterial, except that it tends to show the view of the Feather 
River Company and its agents as to the authority of the agents with reference to 
the procurement of insurance. 

It should perhaps be here stated that a different situation exists with reference 
to those insurance companies for which Marsh & McLennan was acting agent. The 
letter of September 15th from appellant to Marsh & McLennan directed them, in 
pursuance of the conversation of the day previous, tc “cancel without charge to us 
for either the so-called earned premiums or otherwise, the following policies,” 
includ'ng the policy issued by the appellant. The letter proceeds: 

“The above policies were handed to you by the writer on yesterday with the 
advice that we would not pay for these policies and would not want any policies 
issued at figures above our old rate, namely, $1,391 * * * 

“The writer understood that you would bind on yesterday General Form 
Contracts in amount of $348,250 or more” with certain companies named. “* * * It 
is understood that you will place all possible with the cheapest concerns. 

“It is also understood that any and all renewals hereafter will be on the old 
basis with stock companies or with Reciprocals or Mutuals if the stock com- 
panies will not write at the rate. 

“We appreciate very much your attitude in connection with our present de- 
sires on the subject and trust that we will be able to continue to secure your co- 
ope ration until the matter can be definitely settled by the signing of sprinkler 
contracts. 

[1, 2] It will be observed that this letter is not based upon the claim that 
Marsh & McLennan had acted in excess of their authority as insurance brokers. 
It was also understood by Marsh & McLennan and by Feather River Company, that 
the policies could not be canceled without the payment of, or the obligation to pay, 
the earned premium, unless such premium was waived by the insurance company 
carrying the risk. It was also known by both that the refusal to pay earned 
premium could not affect the obligation to pay such earned premium. So under- 
stood, the letter merely amounted to an instruction by Feather River Company to 
its broker to procure new insurance and cancel the old, if possible, without paying 
any premium therefor. It is also recognized that the only hope of securing such an 
agreement from the insurance company was based upon the belief that the insurance 
company would he willing to make concessions in order to hold the business of the 
Feather River Company. Marsh & McLennan, in pursuance of this letter, pro- 
cured add‘tional insurance as directed for the sum specified, but did not direct the 
appellant to cancel the policy sued on. After the fire the policy was retained by 
Marsh & McLennan until after October 10th, when it was returned to appellant 
without any authorization other than that in the letter of September 15th. On 
October 26th, Marsh & McLennan sent a check to the appellant to cover the premium 
upon the p licy sued on, but this amount was returned by appellant December 5, 
1927, to them and was credited in their accounts to the appellant. These trans- 
actions after the loss, however, are not material. Cassville Roller Mill Co. v. 
JEtna Ins. Co., 105 Mo. App. 146, 79 S. W. 720; a rire Co. v. Des 
Moines Ins. Co., 158 Iowa, 563, 138 N. W. 504, 51 L. R. A. (N. S.) 539. 

The foregoing evidence justifies the conclusion of the trial court that the 
procurement of the policies in question was authorized by the Feather River 
Company, and that its instruction to cancel these policies had not been carried out 
before the fire, and that therefore the policies were in force at the time of the fire. 

[3, 4] Appellant contends that even if it be held that the occurrence of the 
fire terminated the authority of Marsh & McLennan to cancel the policy in ques- 
tion, nevertheless they actually did so, purporting to act on behalf of the Feather 
River Company, and that the Feather River Company, with full knowledge of such 
attempted cancellation, ratified the same by filing claims with insurance companies 
whose policies were not returned, for an amount based upon the assumption that 
the policy here involved and the other policies which were returned with it had been 
cancelled. The evidence tends to show, however, that in making claim against the 
other insurance companies every proof of loss was accompanied by letter of the 
Feather River Company setting forth the situation with reference to the disputed 
policies, including that issued by the appellant, and agreeing to a refund of any 
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sums due in the event it should be decided that the disputed policies covered the 
property in question at the time of the fire. In this regard it is sufficient to say 
that the Feather River Company made it apparent that it intended to enforce its 
rights under the disputed policies, and did not intend by its claims filed against 
the companies which had issued other unquestioned policies, to waive its claim 
upon disputed policies. Such claims so made could not in any event be deemed a 
ratification by the Feather River Company of the attempted cancellation of the 
policies by the unauthorized act of its agents after the occurrence of the fire. 

It should be borne in mind in this connection that under the terms of the 
various policies involved herein (which were in standard statutory form) a loss 
yas to be prorated among them (Cal. Stats. and Amendments 1909, p. 404; Fire- 
man’s Fund Ins. Co. v. Palatine Ins. Co., 150 Cal. 252, 88 P. 907), and it was the 
duty of the claimant to pursue its remedy against the various companies with ex- 
pedition. It is dificult to see how the Feather River Company could do either 
more or less than it did do to preserve its right to the disputed policies. The trial 
court was correct in its conclusion that the attempted cancellation after the fire had 
occurred was not ratified by the Feather River Company. 

Appellant also contends that the insurance subsequently obtained by Marsh & 
McLennan was substituted insurance, and therefore, as soon as it became effective, 
discharged the existing policies upon the property including the policy of the appel- 
lant. In support of this contention the appellant cited the following cases: Finley 
v. New Brunswick Fire Ins. Co. (C. C.) 193 F. 195; White v. Ins. Co. _ ' x cc; 
C.) 93 F. 161; Larsen v. Thuringia Amer. Ins. Co., 208 IIl. 166, 70 N. 31; Arn- 
feld v. Guardian Assur. Co. of London, 172 Pa. 605, 34 P. 580. 


In the case at bar we have an unsual situation with reference to the procure- 
ment of policies. We have held that Marsh & McLennan were authorized to pro- 
cure all the insurance that they did in fact procure, so that the question of author- 
ity to substitute one set of policies for another set, or one policy for another policy, 
policy, is not strictly involved. After procuring the first set of policies (including 
that of appellant), the Feather River Company raising no objection whatever as to 
the authority of their agents to procure them, gave instructions to obtain cancella- 
tion of those policies, without payment of the portion of the premium which the 
policies provided should be paid by the insured in case of cancellation by it; and 
said company, without awaiting the outcome of its instructions, caused the second 
set of policies to be obtained, thus, with full knowledge of the coexistence of both 
sets of policies, assuming the risk that should their agents fail in the attempt to 
cancel the first set without payment of premium, the insured would be liable to 
retain those policies or to pay a portion of the premium as a prerequisite to, or 
condition of cancellaton. The loss occurred before negotiations with reference to 
waiver or reduction of premium were consummated. In these circumstances the 
filing of claims upon the second set of policies did not operate to ratify attempted 
cancellation, after the fire, of the first set of policies, particularly in view of the 
fact that in making claim upon what appellant terms the substituted policies the 
Feather River Company expressly reserved its rights under the policies first 
written. With reference to appellant’s contention that other insurance had been 
substituted for the policy here involved, thereby discharging that policy, we hold 
that these sacts distinguish the case at bar from the cases cited by appellant. In 
each of those cases the cancellation was by the insurance company, and it was not 
within the contemplation of the insured prior to or at the time of the fire, that the 
policies so canceled and the policies intended to take their place should be in force 
at the same time. It was in effect held in the cases cited that the insured could 
not ratify the act of the agent in procuring the new insurance and at the same 
time repudiate his action in accepting cancellation of the prior policies, the trans- 
action in each case being virtually one and undivided and in pursuance of general 
authorization to insure the property for a specific amount. In such a case the ac- 
ceptance of the new policy within the authorized amount necessarily ratified the 
action of the agent, taken because of cancellation by the insurer, in substituting the 
later policy for the prior one, such acceptance necessarily involving a ratification— 
if ratification were necessary in the circumstances—of the cancellation of the prior 
policy by the company which issued it. In the case at bar, as already stated, the 
authorization of the insured company to take out new insurance was specific and 
direct, but its authorization to cancel existing policies was contingent upon a can- 
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cellation without liability for premium. The policy did not permit such a cancella- 
tion without liability for premium, and therefore it was necessary to procure the 
consent of the insurer to cancellation; and this consent was never procured. The 
decision of the trial court upon this matter was correct. 

[5] The only remaining questions to be disposed of are the contentions of 
the appellant that, under the apportionment clause of the policy in suit, the amount 
of the loss apportioned to it should have been only 84 per cent. of the face of the : 
policy, or $63,000, and that the court erred in not deducting from the judgment the 
unpaid premium of $2,355. 

The first contention is based upon the proposition that the court should have 
determined, in rendering its judgment, that the entire $348,750 of insurance covered 
by the policies mailed to the Feather River Company by its brokers on September Ist 
was in effect, whereas the court concluded that those policies returned by the } 
Feather River Company to Marsh & McLennan on September 15th were thereby 
canceled as to those companies for which they were acting as general agents, for 
the reason that as to such policies the communication was one to the agent of the 
insurance companies concerned, and therefore operated as a repudiation of the 
policy, whereas with reference to the other companies, including appellant, the 
communication was addressed to its own brokers and was not effective until 
transmitted by them to the insurance company concerned. The conclusion of the 
trial court was correct. 

With reference to the contention that the trial court should have deducted the 
amount of the premium, it is sufficient to say that, while the appellant is clearly 
entitled to the amount of the premium, the obligation to pay the premium under the 
express terms of the policy rested on the Feather River Company, and not on 
the appellee, and that no effective claim was made therefore in the trial court. 

Judgment affirmed. 

Sawtelle, C. J. concurs. 





ORLANDO CANDY CO v. .. NE ‘W HAMPSHIRE FIRE INS. CO. 
OF MANCHESTER. No. 3222. 
District Court, §. D. Florida. July 10, 1931. 
51 Federal Reporter (2d) 392. 
2. INSURANCE. 


Statute giving beneficiary ae fees upon recovering judgment against ; 
insurer becomes part of policy (Comp. Gen. Laws Fla. 1927, § 6220). 

Comp. Gen. Laws Fla. 1927, § 6220, in effect becomes part of contract, 
because parties contract subject to its terms. Liability imposed by statute 
upon insurer is in effect incident of insurer’s wrongful refusal to pay, not 
mere procedural incident to entry of judgment. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

3. INSURANCE. 

Attorney’s fees to be included in judgment against insurer held not “costs,” 
but constitute statutory liability against delinquent insurer (Comp. Gen. Laws 
Fla. 1927, § 6220; 28 USCA §§ 571, 572). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

At Law. Action by the Orlando Candy Company against the New Hampshire 
Fire Insurance Company of Manchester, removed from the state court. On 
plaintiff’s motion to amend its declaration. 

Motion granted. 

Frank J. Heintz, of Jacksonville, Fla., for the motion. 

Cockrell & Cockrell, of Jacksonville, Fla., opposed. 

SrruM, District Judge. 


SIENA Fee: 














In an action at law upon a fire insurance policy, instituted in the state court 
and removed to this court, plaintiff moves to amend its declaration so as to 
properly claim attorney’s fees pursuant to section 6220, Comp. Gen. Laws Fla. 
1927. Defendant objects upon the ground that under the terms of the Florida 
statute such attorney’s fees are not recoverable when judgment is rendered in a 
federal court. 

The question presented is purely one of statutory construction, it having 
been held heretofore that the statute violates neither the due procss nor the 
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equal protection clause of the Constitution. Hartford Fire Ins. Co. v. Wilson & 
T. Fert Co. (C. C. A.) 4 F. (2d) 835; Tillis v. Liverpool, etc., Ins. Co. 46 
Fla. 268, 35 So. 171, 110 Am. St. Rep. 89; U. S. Fire Ins. Co. v. Dickerson, 82 
Fla. 442, 90 So. 613. 

The statute provides in effect that upon the rendition of a judgment or 
decree “by any of the courts of this State” against any insurer and in favor of 
the beneficiary under any policy or contract of insurance, there shall be adjudged 
or decreed against such insurer and in favor of the beneficiary a reasonable sum 
as fees or compensation for the beneficiary’s — prosecuting the suit in 
which the recovery is had. Section 6220, Comp. Gen. Laws Fla. 1927. 

Defendant’s contention is that the statute by its terms is limited to judg- 
ments or decrees rendered “by any of the courts of this state,” that is, the state 
of Florida; and that the statute, therefore, is inapplicable to judgments rendered 
by federal courts. 

[1] No case has been cited specifically construing the phrase above quoted in a 
statute of this character. Substantially the same phrase has been construed by 
the Supreme Court (David Lupton’s Sons Co. v. Automobile Club, 225 U. S&S. 
489, 32 S. Ct. 711, 56 L. Ed. 1177, Ann. Cas. 1914A, 699) and by the Court of 
Appeals of the Fifth Circuit (Industrial Finance Corp. v. Community Finance 
Corp., 294 F. 870), as found in statutes relating to foreign corporations, and pro- 
viding in effect that no action shall be maintained “in the courts of the state” by 
any foreign corporation as plaintiff until such corporation shall have qualified 
itself to do business in that state pursuant to the statutes of such state. In the 
cases last cited it was held that such a statute was inapplicable to actions in 
federal courts. That is necessarily true. Obviously, it is beyond the power of a 
state Legislature to impose an added condition or limitation upon the exercise by 
the federal courts of the powers committed to them by federal statutes, nor to 
impose upon suitors in those courts an added qualification not prescribed by 
federal statute. 

[2] The statute here under consideration, however, is of a vitally different 
character. The statute imposes a liability for judicially determined delinquency 
on the part of an insurer in the payment of its obligation. U. S. Fire Ins. Co. 
v. Dickerson, supra. A ocrresponding right of recovery necessarily arises in 
favor of the beneficiary. The right thus created in favor of the beneficiary is a 
substantive right, and a remedy for its enforcement in the state courts is clearly 
provided. ‘The question here is whether or not the statutory liability and the 
corresponding right in the beneficiary may be enforced in a court of the United 
States. 

By executing the policy, the insurance company assumes the statutory liability 
and acquiesces in the corresponding right created in the beneficiary. The statute 
becomes a part of the ecient: because the parties contract subject to the terms of 
the statute. The liability imposed by the statute upon the insurer is in effect an 
incident of the insurer’s wrongful refusal to pay, not a mere procedural incident 
to the entry of the judgment. 

In imposing the statutory liability, from which flows the substantive right 
under consideration, the Florida Legislature used the most comprehensive and 
expansive language it could, with propriety, employ. It would have added 
nothing to the effect of the statute had the Legislature added after the phrase 
in question “or by any court of the United States.” Such a provision would 
have been incongruous. 

The parties having contracted with reference to the statute, the substantive 
right clearly exists in a prev ailing plaintiff to recover reasonable attorney’s fees, 
and the remedy for the enforcement of that right in the state courts is bevond 
question. Whether or not a remedy exists in the courts of the United States 
for the enforcement of such right ought not to depend upon any undue refine- 
ment of language, nor upon tenuous distinctions which may be drawn between a 
right created and the remedy given. It is clearly *he policy of the state of 
Florida, legislatively declared, that a prevailing plaintiff shall recover reasonable 
attorney’s fees in these cases. That policv has been made effective by making 
the inclusion of such fee mandatory in judgment rendered in the state courts in 
these cases. As was said by the Supreme Court in Sioux County, Neb. 


’ Vv. 
National Surety Co., 276 U. S. 238, 48 S. Ct. 239, 241, 72 L. Ed. 547, 


speaking 
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upon a situation closely analogous to the one here under consideration: “It 
would be at least anomalous if this policy could be thwarted and the right so 
plainly given destroyed by removal of the cause to the federal courts.” 

There may be instances in which, when an action is removed from state to 
federal courts, certain remedies may be lost because of inhibitory statutes existing 
in the federal jurisdiction. But that is not the situation here. Here we have a 
statutory liability resulting in a substantive right, and a remedy for its enforce- 
ment in the state courts clearly provided. The state Legislature could do no 
more. Why should not that liability and corresponding right follow the parties 
into this court, in the absence of an inhibitory statute, or rule of practice in this 
jurisdiction, of which there are none. To hold that such recovery could not be 
had in this jurisdiction would be to exalt the form of the statute over its sub- 
stance, thus defeating the clear legislative intent. There is no indication that the 
phrase in question was used in a restrictive or limiting sense. Per contra, it 
appears to have been the legislative intent to make the provision as broad as 
possible. 

[3-5] Counsel for the defendant contends that sections 823 and 824, Rev. St. 
(28 USCA §§ 571, 572), are federal legislation within this field, occupying the 
entire field to the exclusion of the state statute. The federal statutes last cited, 
however, relate to docket fees or costs in the conventional sense of those terms, 
while the attorney’s fees provided by the Florida statute under consideration are 
not costs in any sense, but constitute a statutory liability against a delinquent 
insurer. There is no conflict between the statutes mentioned. The Supreme 
Court has so held in construing a similar Nebraska statute, although it was 
provided in the Nebraska statute that such attorney’s fees should be “taxed as 
part of the costs.” Sioux County, Neb., v. National Surety Co. supra. See also 
Business Men’s Assurance Co. v. Campbell (C. C. A.) 18 F.(2d) 223; New 
York Underwriters’ Fire Ins. Co. v. Malham & Co. (C. C. A.) 25 F.(2d) 415, 422. 

In Conner v. Connecticut Fire Ins. Co., 292 F. 767, it was held by this court, 
speaking through Judge Call, that the attorney’s fees claimed by a plaintiff in 
a suit of this nature could be considered in determining the jurisdictional amount 
in controversy, and that such fees were not merely costs. As against the con- 
clusiveness of that decision upon the question now under consideration, it is 
urged that while in the Conner Case the amount of the attorney’s fees was an 
amount claimed in good faith so as to be considered for the purpose of deter- 
mining the jurisdictional amount there in controversy, that nevertheless the 
validity of such claim was not thereby established, and such claim for fees might 
later have been disallowed at the trial upon the grounds now urged against the 
allowance thereof. If, however, as defendant contends, these attorney’s fees are 
not recoverable in any event in federal courts, the claim therefor should be—and 
no doubt in the Conner Case, supra, would have been—rejected in determining 
the jurisdictional amount in controversy. 

It is held that such fees may be recovered in this court if the facts warrant it. 

Motion granted. 


SPRINGFIELD FIRE & MARINE INS. CO. v. NATIONAL FIRE 
INS. CO. et al. No. 9008. 
Circuit Court of Appeals, Eighth Circuit. July 20, 1931. 
51 Federal Reporter (2d) 714. 
3. INSURANCE. 

Evidence warranted finding that, before fire policy covering merchandise 
in warehouse became effective, it had not become certain that insured property 
would be damaged by fire already started in boiler room. 

The policy in question was issued on September 4, 1929, but was to 
take effect at noon on September 7, 1929. The insured merchandise was 

in warehouse separated from boiler room by brick wall 16 inches thick, 

and a few minutes before 12 o’clock noon September 7, 1929, a fire was 

discovered in the boiler room, but it was 20 to 30 minutes after fire 
started before it reached warehouse, and firemen had been in warehouse 
playing hose in there in endeavor to check fire. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
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4. INSURANCE. 
Where words of fire insurance policy are definite and certain, they govern. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 

5. INSURANCE. 

Under uberrimae fidei rule, applicant for fire insurance must use due and 
reasonable diligence to disclose to insurer all facts affecting risk which arise 
after application, and before contract has been consummated. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

6. INSURANCE. 

Uberrimae fidei rule does not require insured to use extraordinary diligence 
or to employ extraordinary means to inform insurer of changes in risk which 
have taken place during negotiations and before policy has attached. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

7. INSURANCE. 

Increase of hazard from fire in boiler room adjoining warehouse containing 
insured merchandise just before policy attached did not prevent policy from 
attaching 

Policy did not provide that material increase in risk between date 

of policy and date it was to become effective would prevent policy from 

attaching, property insured was in existence and undamaged at time 

when policy was to take effect, and there was no evidence tending to 
show either lack of highest good faith or want of due diligence on part 

of insured. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

8. INSURANCE. 

Court has no authority to modify fire insurance contract by adding new 
condition. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Iowa; Martin J. Wade, Judge. 

Action by the National Fire Insurance company and others against the 
Springfield Fire & Marine Insurance Company. From a judgment for plaintiffs, 
defendant appeals. 

Affirmed. 

Stuart S. Ball, of Des Moines, Iowa (J. L. Parrish, Thomas J. Guthrie, and 
Thomas Watters, Jr., all of Des Moines, Iowa, on the brief), for appellant. 

Robert J. Bannister, of Des Moines, Iowa (H. H. Stipp, D. D. Holdoegel, 
and Stipp, Perry, Bannister & Starzinger, all of Des Moines, Iowa, on the 
brief), for appellees. 

Before Kenyon and Booth, Circuit Judges, and Otis, District Judge. 

Rootn, Circuit Judge. 

This is an appeal by the Springfield Fire & Marine Insurance Company 
(hereafter called defendant company) from a judgment on a fire insurance 
policy issued by it. 

The action was brought against appellant by five other fire insurance com- 
panies (hereafter called plaintiff companies) as assignees of the rights of the 
Grimes Canning Corporation, the insured under the policy. 

The case was originally brought in the state district court of Polk county 
Iowa. but was duly removed to the United States District Court si 

The following facts were admitted in the pleadings or were stipulated: The 
Grimes Canning Corporation owned and operated a canning factory at Rock- 
well City, Iowa. Prior to September 7, 1929, it had taken out insurance with 
the five plaintiff companies on its manufactured merchandise contained in its 
two-story warchouse at its factory plant to the amount of $100.000. On Sep- 
tember 4, 1929, it contracted with the defendant company for an additional 
policy of insurance on said merchandise in the amount of $30000. The policy 
was issued, but was to take effect at noon on September 7, 1929, Central Stand- 
ard Time. A fire occurred on the 7th of September, 1929, which destroved or 
damaged the insured stock. The total value of the insured stock at the time 
of the fire was $99,916.52. 
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A dispute arising as to the liability of defendant company under the policy 
issued by it, the plaintiff companies paid the Grimes Canning Company $99,- 
916.52, as payment of the loss and purchase price for the damaged property, and 
in consideration of the assignment to the plaintiff companies of whatever rights 
the Grimes Canning Company had to recover on its policy issued by the de- 
fendant company. This settlement was effected by the payment of specific 
amounts by each of the plaintiff companies, and the execution of separate in- 
struments of assignment. The plaintiff companies took over the salvage remain- 
ing from the stock of goods damaged in said fire, and realized thereon the sum 
of $29,926.98. 


If the defendant is liable in this action, the extent of its liability is the sum 
of $16,151.43 with interest. 


The defendant company had prompt notice of the loss after the occurrence 
thereof. 

Exhibit 1 is a plat showing the size and location of the buildings constituting 
the plant of the Grimes Canning Company at Rockwell City, Iowa, prior to the 
fire. 

On the trial in the court below, at the close of all evidence, plaintiffs and 
defendant moved for a directed verdict in their favor respectively. 

The court directed a verdict for the plaintiffs. 

The main issue in the trial court and upon this appeal is whether the policy 
of insurance issued by the defendant company was in force at the time of the 
loss. 


The record discloses substantial evidence tending to establish the following 
facts in addition to those already stated: 
The Buildings. 

The principal buildings of the Grimes Company’s plant were the husking shed, 
the cooker house, and the factory. The latter building contained the warehouse, the 
boiler room, and the canning factory or process room. 

The buildings are shown on the plat introduced in evidence as Exhibit 1. 

The factory was of brick and frame construction, two stories high, except 
a small part at the north end which was three stories. The boiler room was 
separated from the canning factory on the north and from the warehouse on the 
south by brick walls about sixteen inches thick extending two feet or more above 
the roof. Through the north brick wall and on the first floor, there was a door 
leading from the boiler room to the canning factory or process room; through the 
south brick wall and on the second floor, there was a door leading from the second 
story of the boiler room to the warehouse, and there was a smaller opening about 
eighteen inches square for a can track. There was also a fire door through the 
south brick wall leading from the cooker house to the warehouse. The boiler room 
contained three boilers equipped with oil burners underneath the boilers on the 


west end. The floor of the boiler room was of cement and was about 


six fect 
below the first floor of the 


canning factory adjacent on the north. There was a 
loor in the west side of the boiler room. The roof of the boiler room and of the 
warehouse was of composition. Above the boiler room was a second story room 
used for tools, etc. The warehouse to the south of the boiler room was about 125 
feet long by 65 feet broad, two stories in height. The floors were of wood. There 
was no door on the first floor through the brick wall between the warehouse and the 
boiler room. There was an elevator and a small “case” elevator leading from the 
first to the second floor near the north wall of the warehouse. The insured mer- 
chandise was in the warehouse at the time of the fire. It consisted of canned corn 
and the cans were piled commencing at the south end of the warehouse and running 
to within 25 or 30 feet of the north end of the warehouse, on the east side of the 
first floor; and to within about 50 feet of the north end, on the west side of the 


first floor. On the second floor, cans were piled to within about 60 feet of the 
north end of the warehouse. 


The Fire. 
\ few minutes before 12 o’clock noon on September 7, 1929, a fire was dis- 
Apparently oil had escaped from the oil burners and 
The public fire alarm whistle was 
The fire chief reached the scene about 
\t that time, and for several minutes later, the fire had 


covered in the boiler room. 
accumulated on the floor and had caught fire. 
blown at two minutes before 12 o'clock. 
four minutes thereafter 
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not worked out of the boiler room. The chemical and fire trucks arrived within 
five to seven minutes after the alarm. Gradually the fire worked from the boiler 
room into the canning factory to the north; thence up to the second story of the 
same. It then worked back to the south and entered the warehouse either through 
the roof or through one of the openings in the wall which was at the north end of 
the warehouse. It was from twenty to thirty minutes after the fire started 
before it reached the warehouse. Firemen had been in the warehouse playing the 
hose from there in an endeavor to check the fire. 

The appellant makes two contentions: First, that prior to the date when the 
policy issued by the defendant company was to take effect, it had become certain 
that the property to be insured would be destroyed or damaged by the fire which 
had already started, and this situation existing, the policy of the defendant com- 
pany never took effect; second, that the hazard had been very materially increased 
between the time when the policy was issued and the time when it was to take 
effect, and this situation existing, the policy of defendant company never took effect. 

Obviously, the first of these contentions involves a question of fact and a 
question of law. 

[1, 2] Whether, prior to the date when the policy was to take effect, it had 
become certain that the property to be insured would be destroyed or damaged by 
the fire which had already started, is clearly a question of fact. This question 
of fact was by the motion of defendant company withdrawn from the jury and 
left to the court for determination. It is a familiar doctrine that when both parties 
move for a directed verdict, the granting of the motion of one party carries with 
it a determination of all questions of fact necessary to support the verdict and 
judgment in favor of that party. Phenix Ins. Co. v. Kerr, 129 F. 723, 66 L. R. 
A. 569 (C. C. A. 8); Clapper v. Gamble, 28 F. (2d) 755, 758 (C. C. A. 8), and 
cases cited; Hookway v. First Nat. Bank, 36 F. (2d) 166 (C. C. A. 8); Odegard 
v. Gen. Cas. & Sur. Co., 44 F. (2d) 31, 40 (C. C. A. 8), and cases cited; Sena v. 
American, etc., Co., 220 U. S. 497, 31 S. Ct. 488, 55 L. Ed. 599; Reynolds v. 
Zarlengo, 22 F. (2d) 626 (C. C. A. 8). The only questions left open for the ap- 
pellate court under such circumstances are whether there was any substantial evi- 
dence in favor of such necessary findings, and whether there was error in the 
application of the law. See cases cited supra. 

[3] A consideration of the evidence has convinced that it was not certain at 12 
o’clock noon September 7, 1929, that the property insured would be destroyed or 
even damaged by the fire. It was uncertain whether the efforts of the firemen 
would not succeed in putting out the fire and in saving the contents of the ware- 
house. It was not certain that closing the door and the opening in the fire wal! 
between the warehouse and the boiler room might not prevent damage to the 
insured merchandise. It was not certain that the fire might not be put out by a 
thunder shower. The fire lasted for several days. It was not certain that the 
insured merchandise might not be removed in whole or in part to a- place of 
safety. Further, the evidence shows that the insured merchandise was not en- 
tirely destroyed. There was about $30,000 salvage obtained. The aleatory element 
was never absent. 

The decision by the trial court of this question of fact involved in the first con- 
tention of defendant company was, in our opinion, supported by substantial evi- 
dence. It becomes unnecessary, therefore, for us to determine the question of law 
involved in defendant company’s first contention. 

The second contention above mentioned also involves a question of fact and a 
question of law. ; ‘ ety ; 

The question of fact is whether the existence of the fire in the boiler room 
prior to 12 o'clock noon on September 7, 1929, materially increased the fire 
hazard of the merchandise stored in the warehouse at the time. 

The question of law is whether such increased hazard, if it existed, prevented 
the policy of insurance of defendant company from taking effect. 

The question of fact here involved must, we think, have been determined in 
favor of defendant company. It is conceded by appellees, and we think rightly so, 
that the existence of the fire in the boiler room prior to 12 o’clock noon on Sep- 
tember 7, 1929, did materially increase the danger of loss or damage by fire to the 
merchandise stored in the warchouse. 

The question of law remains: Did this increased danger prevent the policy of 
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insurance issued by defendant company from taking effect at the time agreed 
upon, viz., at 12 o’clock noon September 7, 1929? 

No case has been cited by counsel which is directly in point, and we have 
found none. Resort must therefore be had to established principles of insurance 
law and to cases having more or less bearing upon the case at bar. 

[4] It is fundamental in the law of contracts of insurance that the policy is 
the sole source of the obligation of the parties. Union Mutual Life Ins. Co. v. 
Mowry, 96 U. S. 544, 24 L. Ed. 674; El Dia Ins. Co. v. Sinclair (C. C. A.) 228 F. 
833. This does not necessarily mean that the words of the policy expressly state 
all of the conditions accompanying and forming a part of the contract between 
the parties. Courts have in very many instances held that certain implied condi- 
tions enter into and become part of the contract as surely as if they were stated in 
the wording of the contract. Statutory provisions are a familiar example. 

Also, in life insurance contracts, the existence of the person whose life is the 
subject-matter of the contract at the time the contract is to take effect is an 
implied condition to the validity of the contract. 37 C. J. 385, § 49; Rhodus v. K. 
C. Life Ins. Co., 156 Mo. App. 281, 137 S. W. 907; Dickey v. Cont. Cas. Co., 40 
Tex. Civ. App. 199, 89 S. W. 436, 438; see Riegel v. Amer. Life Ins. Co., 140 Pa. 
193, 21. A, 392 11 1, 'R. A. 857, 23: Am: St. Rep. 2202 3d:, Tos Pa, 134, 25: 3A. 
1070, 19 L. R. A. 166. 

In marine insurance contracts, where the policy of insurance was on a vessel 
“at and from” a certain port, it was held in an early case that there was an iin- 
plied condition that the vessel should be at the port specified “in good safety” be- 
fore the policy would attach. Parmeter vy. Cousins, 2 Campbell, 235. It was also 
held where the policy was on a vessel “at and from” a certain port that there was 
an implied condition that the vessel should be at the port specified within such 
time that the risk should not be materially varied. De Wolf v. Archangel, etc., 
Ins. Co., Ltd. (1874), L. R. 9 Q. B. 451. These implied conditions have been de- 
duced by the courts from the wording of the contract or from the nature of the 
contract or from the circumstances surrounding the contract. Thus in Parmeter v. 
Cousins and in De Wolf vy. Archangel, etc., Ins. Co., the real inquiry was as to 
the point of time at which the policy attached, and in order to determine this 
question, the various matters above mentioned were given consideration. But where 
the words of the policy are definite and certain, they govern. 

Thus in marine insurance, where the policy is to take effect on a certain date 
and covers a vessel “lost or not lost,” the policy takes effect on the day named, 
even though the vessel was lost at the time the policy was made. 38 C. J. 1016, 
1038, §§ 31, 93. See also Barker v. Janson (1868) L. R. 3 C. P. 303; Mercantile 
Ins. Co. v. Folsom, 18 Wall. 237, 251, 21 L. Ed. 827. 

\nd in fire insurance, where a policy is executed on a given date but is ante 
dated as to the commencement of the risk, the policy is valid and effective even 
though the property covered was destroyed by fire prior to the actual making oi 
the policy, but within the period of the antedated risk. El Dia Ins. Co. v. Sin- 
clair, supra; Hallock vy. Commercial Ins. Co., 26 N. J. Law, 268; Id., 27 N. J. 


Law, 645, 72 Am. Dec. 379; Security Fire Ins. Co. v. Ky. Ins. Co., 7 Bush (Ky.) 


81, 3 Am. Rep. 301. 

However, in the. case of marine insurance policies “lost or not lost,” and in 
the case of fire insurance policies where the period of risk antedates the making 
of the contract, there is the implied condition that the party insured does not 
know at the time of procuring the policy that the property insured has already 
been destroyed. Mercantile Mut. Ins. Co. v. Folsom, supra; El Dia Ins. Co. v. 
Sinclair, supra; Security Fire Ins. Co. v. Ky. Ins. Co., supra; see Wales v. 
N. Y., etc., Ins. Co., 37 Minn. 106, 109, 33 N. W. 322. 

And this brings us to a second cardinal rule of insurance contracts: That 
they are contracts uberrimae fidei. This rule, early adopted as to marine insur- 
ance contracts, has later been adopted as to life insurance contracts. Stipeich 
v. Ins. Co., 277 U. S. 311, 316, 48 S. Ct. 512, 72 L. Ed. 895. As applied to fire 
insurance, see Blumer v. Phoenix Ins. Co., 45 Wis. 622; Columbian Ins. Co. v. 
Lawrence, 2 Pet. 25, 49, 7 L. Ed. 395; Id., 10 Pet. 507, 515, 9 L. Ed. 512. 

It may be open to question whether in the United States the same rule has 
been adopted to its full extent as to fire insurance contracts. There would seem 
to be certain obvious distinctions between fire insurance contracts on the one 
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hand and marine insurance contracts on the other. In the case of fire insurance 
the subject-matter of the insurance is usually open to full inspection by both 
parties. In marine and life insurance, the insurance company is obliged to 
rely to a very considerable extent on the information obtained from the insured. 
See Hartford Ins. Co. v. Harmer, 2 Ohio St. 452, 59 Am. Dec. 684; 32 C. J. 
1271, § 487; Hanover Fire Ins. Co. v. Merchants’ Transp. Co. (C. C. A.) 15 F. 
(2d) 946, 948; Penn. Mut. Life Ins. Co. v. Mechanics’ Sav. Bank & Tr. Co. 
(C. C. A.) 72 F. 413, 433, 38 L. R. A. 33; II Cooley Briefs on Insurance, p. 
1204; General Reins. Corp. v. So. Surety Co., 27 F.(2d) 265, 273 (C. C. A. 8). 

[5] But it is not of vital importance in the case at bar whether or not the 
rule of uberrimae fidei applies in its full extent to fire insurance contracts. We 
may treat the case at bar as if such rule did apply. Under that rule, it is well 
settled that an applicant for insurance must use due and reasonable diligence to 
disclose to the insurance company all facts affecting the risk which arise after 
his application has been made, and before the contract has been consummated. 
Thus, in M’Lanahan v. Universal Ins. Co., I Pet. 170, page 185, 7 L. Ed. 98, 
which was an action on a policy of marine insurance, the court, in discussing 
the principle under consideration, used the following language: “ * * * Where a 
party orders insurance, and afterwards receives intelligence material to the 
risk, or has knowledge of a loss; he ought to communicate it to the agent, as 
soon as, with due and reasonable diligence, it can be communicated, for the 
purpose of countermanding the order, or laying the circumstances before the 
underwriter. If he omits so to do, and by due and reasonable diligence the 
information might have been communicated, so as to have countermanded the 
insurance, the policy is void.” See also Piedmont, etc., Ins. Co. v. Ewing, 92 
U. S. 377, 23 L. Ed. 610; Equitable Life Assur. Soc. v. McElroy, 83 F. 631, 636 
(C. C. A. 8); Cable v. United States Life Ins. Co. (C. C. A.) 111 F. 19, 26, 
reversed on other grounds 191 U. S. 288, 24 S. Ct. 74, 48 L. Ed. 188; Graham 
v. General Mut. Ins. Co., 6 La. Ann. 432. 

In Equitable Life Assur. Soc. v. McElroy, supra, the court said (page 636 
of 83 F.): “The honesty, good faith, and truthfulness of the person whose life 
is insured form the actual foundation of the agreement of life insurance. It is 
for this reason that contracts of life insurance are said to be uberrimae fidei, 
and any material misrepresentation or:concealment is fatal to them. When the 
representation of good health and the certificate of the surgeon have been made, 
and the contract is not immediately closed, but negotiations for it continue, and 
proposals and counter proposals are made, but for some time none are accepted, 
the representation and certificate continue and condition all the proposals and 
the utlimate contract, when it is closed.” 

[6] But the rule thus established does not require the insured to use extra- 
ordinary diligence or to employ extraordinary means to inform the insurance 
company of any changes in the risk which have taken place during the nego- 
tiations and before the policy has attached. 

It was held in Neptune Ins. Co. v. Robinson, 11 Gill & J. (Md.) 256, that 
an applicant for insurance was not required to use all possible means of acquiring 
information material to the risk, up to the last instant of time; and that, there- 
fore, his failure ot call at the postoffice where a letter was received on the 
morning of the day that he effected insurance upon a vessel, in which letter the 
captain of the vessel informed him that she had been lost, did not vitiate the policy. 


See. also Green v. Merchants’ Ins. Co., 10 Pick. (Mass.) 402; Snow v. 
Mercantile Mut. Ins. Co., 61 N. Y. 160; 8 L. R. A. (N. S.) 983 note. 


[7] Turning to the case at bar, the facts are that the policy of fire insurance 
did not in express terms or by any fair construction of the words used provide 
that a material increase in the risk between September 4th and September 7th 
would prevent the policy from attaching. There was nothing in the nature of 
the contract or in the surrounding circumstances which required such a provision. 
There was no applicable statute which so provided. The policy by its express 
terms was to be effective from a definitely stated moment of time. The property 
insured was in existence and undamaged at the time when the policy was to take 
effect. There is no evidence tending to show either lack of the highest good 
faith or want of due diligence on the part of the insured at any time. 

Considering these facts in the light of the principles heretofore discussed, we 
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cannot say that the increase of hazard, material though it was, prevented the 
policy from attaching. If it were true that a material increase of hazard between 
the commencement of negotiations for insurance and the taking effect of the 
policy ipso facto prevented the policy from attaching, there would be no reascn 
for the rule of due diligence and good faith on the part of the insured in making 
known such increase of risk to the insurance company. 

[8] Appellant, by its contention, in effect asks that the contract between it 
and the insured be modified by adding a new condition. We have no authority 
to make such a change, and we have found no case in which such action has 
been taken by a court, although opportunity has not been wanting. See Saul v. 
N. W. Nat. Ins. Co., 79 Pa. Super. Ct. 322; Day v. Hawkeye Ins. Co., 72 Iowa, 
597, 34 N. W. 345. If such a condition were deemed advisable, it would have 
been an easy matter for the insurance company to insert it along with the num- 
erous other conditions contained in the policy. We are not called upon to deter- 
mine whether the insertion of such a condition in the policy would increase or 
decrease uncertainty and litigation. That question is a serious one with which 
we are not here concerned. What we do determine is that no such condition 
was a part of the contract in the case at bar. 

The judgment is affirmed 


BERGERON et al. v. EMPLOYERS’ FIRE INS. CO. Civ. 325. 
District Court of Appeal, Fourth District, California. July 27, 1931. 
2 Pacific Reporter (2d) 453. 
2. INSURANCE. 


Insured, if properly notified pursuant to fire policy clause, must submit to 
examination under oath as condition precedent to action. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

3. INSURANCE. 5 

Insurer having, pursuant to fire policy, duly notified insured to submit to 
examination under oath, insured, must, though excused by illness from attend- 
ing at time and place set, offer to submit to examination as soon as able. 

That insured was justified by her illness in not submitting to ex- 
amination at place and time named in notice was not sufficient excuse 
for not submitting to such examination at some other time and, if nec- 
essary, at some other place. 

(For other cases, see Insurance, Dec. Dig. § 548.) 

4. INSURANCE 

Fire insurer, having duly notified insured to submit to examination under 
oath and not knowing any reason for nonappearance, would not be required to 
give further notice or take further steps to secure examination. 

(For other cases, see Insurance, Dec. Dig. § 548.) 

5. INSURANCE. 

Findings that insured, at time set by notice to submit to examination under 
oath, was ill and shortly thereafter removed to other city because of illness, held 
insufficient, without more, to excuse compliance with fire policy. 

This was so since, in absence of facts showing that insured’s dis- 
ability continued to time of trial, or that in some way burden of making 
new demand was shifted to insurer, there would be no sufficient excuse 
for noncompliance with policy provision requiring insured to submit to 
examination under oath as often as required. 

(For other cases, see Insurance, Dec. Dig. § 548.) 


Appeal from Superior Court, Kern County; E. F. Brittan, Judge. 

Action by Lyman Bergeron and another against the Employers’ Fire In- 
surance Company. From a judgment in favor of plaintiffs, defendant appeals. 

Reversed and remanded for a new trial. 

Perey V. Long and Bert W. Levit, both of San Francisco, for appellant. 

Coker F. Rathbone, of Taft, and Aldrich & Mack, of Bakersfield, for 
respondents. 

3ARNARD, P. J. 
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The defendant insurance company issued to one Nettie E. Ratchford a 
policy of fire insurance covering certain property in Taft, Cal. The plaintiffs 
herein held a mortgage on the property, and a mortgage clause in their favor 
was attached to the policy. The insured property was destroyed by fire on 
February 7, 1928, while the policy was in force. Subsequently, Nettie E. Ratch- 
ford conveyed the property to the plaintiffs and assigned to them all of her 
rights under the insurance policy. This action was brought to recover for the 
loss sustained. The policy contained the following provisions : 

“The insured * * * shall submit to examination under oath, as often as 
required. * * *” 

“No suit or action on this policy for the recovery of any claim shall be sus- 


tained until after full compliance by the insured with all of the foregoing re- 
quirements. * * *” 


In its answer the defendant alleged as follows: “That said Nettie E. Ratch- 
ford failed and/or refused to submit to said examination under oath or to any 
examination under oath and said Nettie E. Ratchford did not appear at the time 
and place specified for said examination under oath nor give any excuse for 
her nonappearance; that said Nettie E. Ratchford never since nor before nor at 
any time has offered to submit to any examination under oath.” 

The action was tried before the court without a jury, and judgment was 


given for the plaintiff, based upon findings of fact. This appeal comes before 
us upon the judgment roll alone. 


The court found that the insurance policy in question contained the pro- 
visions above quoted, and also that the said Nettie E. Ratchford was duly 
notified in writing that she was required to submit to an examination under 
oath at the city hall in Taft, Cal., on July 14, 1928. 


The court also found as 
follows: 


“That said Nettie E. Ratchford on and prior to the 14th day of July, 
1928, was ill and unable to get out of bed; and was unable to attend to her 


business affairs because of her illness; that said Nettie E. Ratchford was jus- 


tified by her illness in not submitting to the examination as was required by 
said defendant company on the 14th day of July, 1928, and that shortly after 


said date, the said Nettie E. Ratchford was obliged, because of her illness, to, 
and did leave the City of Taft, California, and go to the City of Ventura, Cali- 
fornia and remain there because of her health.” No other findings in reference 
to the point in issue were made. The only point raised by appellant is that these 
findings do not support the judgment, in that they do not show that Nettie E. 
Ratchford submitted herself to examination under oath when required to do 
so, and that they do not show a reasonable excuse for her failure to comply with 
that provision of the policy. 

[1-5] Respondents, while conceding that Nettie E. Ratchford did not submit 
herself to an examination under oath, and while admitting the validity of the 
provisions for examination contained in the policy, seek to justify the failure 
of the insured in this respect. upon two grounds. It is first claimed that the 
notice itself was insufficient, as it did not specify the person before whom the 
examination would be held. Even if such a requirement were assumed, the 
notice is not before us and the court found that the insured was duly notified. 
This contention need not be further considered. The main reliance of respond- 
ents is placed upon the: contention that the time and place set for the examina- 
tion were not reasonable as to the assured, in view of her illness at that time, 
and that this illness excused her from appearing. Respondents devote most of 
their argument to the discussion of whether the particular time and place set 
were reasonable so far as the insured is concerned, in view of her illness. How- 
ever, the real question presented is not as to the reasonableness of the time and 
place set, but is whether an insured, after receiving such a notice, may ignore 
the matter entirely, and, without either notifying the company of the reason 
for his nonappearance or offering to submit to an examination at some other 
time and place, proceed to trial, with nothing further being done in reference 
to the desired examination. In other words, the question is whether the court’s 
findings that Nettie E. Ratchford was on and prior to that particular day ill and 
unable to get out of bed and unable to attend to her business affairs, and that 
shortly after that day she was obliged, because of her illness, to move to Ven- 
tura and remain there because of her health, are alone sufficient to excuse com- 
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pliance with the insurance contract and to sustain the judgment. We think 
this must be answered in the negative. 

It is settled in this state that an insured, if required to do so by a proper 
notice, shall submit to an examination under oath, and that this is a condition 
precedent to any right of action. Hickman v. London Assurance Corporation, 
184 Cal. 524, 195 P. 45, 49,18 A. L. R. 742. In that case the court said: “The de- 
mand was made upon him by virtue of the stipulation in the contract and by 
the stipulation alone must his refusal be judged. The stipulation constituted a 
promissory warranty under which appellants had the right to demand com- 
pliance by respondent ‘as often as required,’ and the performance of such stipu- 
lation was a condition precedent to any right of action. No question was raised 
as to the sufficiency of the demand, or, aside from the claim of privilege, as to 
the reasonableness of the time and place designated in the demand. The obliga- 
tion to perform the warranty was as binding on respondent as his obligation to 
pay the premiums on the policies. The respondent did not fulfill his obligation, 
and stands here as having recovered a judgment upon an express contract one 
of the conditions of which he has failed to perform; in other words, when he 
commenced this suit he was without a cause of action.” 

The respondents rely upon the cases of Phillips v. Protection Insurance 
Co., 14 Mo. 220; Pierce v. Globe & Rutgers Fire Insurance Co., 107 Wash. 501, 
182 P. 586; Pearlstine v. Westchester Fire Insurance Co., 70 S. C. 75, 49 S. E. 4; 
and Central National Fire Insurance Co. v. Black (C. C. A.) 220 F. 8, as sustain- 
ing their position. None of these cases have that effect. In the Phillips Case a 
notice to appear for examination was served on the assured just as he was 
leaving home for the purpose of taking his sick child beyond the range of a 
cholera epidemic, which was then raging near the scene of the fire. Subse- 
quently, however, and before suit was filed, the insured returned and offered 
{o submit to examination, which offer was refused by the company. In the 
Pierce Case, even if it were conceded to be authority in this state, the place set 
for the examination was held as unreasonable, as not being the place where 
the fire occurred. In the Pearlstine Case it was held that the assured was not 
excused from appearing for an examination because he had fled the country to 
avoid arrest. The case of Central Fire Insurance Co. v. Black has no bearing 
upon the question before us on this appeal. 

Conceding that the illness of this assured excused her attendance for ex- 
amination at the particular time and place set, the fact remains that the appel- 
tant had done all that it was required to do to set in motion the policy provisions 
for an examination of the insured under cath, and it was then incumbent upon 
the insured to endeavor to comply with the contract as soon as she was able to 
do so, by offering to submit to such an examination at a later time. That she 
was justified by her illness in not submitting to an examination at the place 
and time named, is not a sufficient excuse for not submitting to such an ex- 
amination at some other time, and if necessary, at some other place. No reason 
appears why she could not have been examined at Ventura, had she been willing. 
She could not ignore the notice and proceed to trial in disregard of the plain 
provisions of her contract. Not knowing of the existence of any reason for her 
nonappearance at the place and time set, the appellant would not be called upon 
to give a further notice, or to take further steps to secure the desired examina- 
tion. In the absence of facts showing that her disability continued to the time 
of trial. or that in some way the burden of making a new demand was shifted 
to appellont, the respondents have not brought themselves within the established 
rules. We conclude that the findings of the court, standing alone, are not 
sufficient to excuse compliance with the contract and to sustain the judgment 

While the court found that the insured executed a conveyance of the pro- 
perty on July 18, 1928, four days after the time set for her examination, which 
might indicate that a complete disability was not continuous, the evidence not 
being before us, we are unable to tell what the facts are in that regard, and for 
that reason we think the case should be retired. 


The judgment is reversed, and the case remanded for a new trial. 
We concur: Marks, J.; Griffin, Justice pro tem. 
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ENFANTINO v. UNITED STATES FIRE INS. CO. et al. Civ. 7490. 
District Court of Appeal, First District, Division 1, California. Sept. 22, 1931. 
3 Pacific Reporter (2d) 331. 

1. INSURANCE. 

Finding that indorsement shortening term of fire policy was not delivered to 
insured, but only to insurance solicitor, held supported. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE. 

Evidence established insurance solicitor to whom indorsement shortening term 
of fire policy was delivered was not insured’s agent; hence delivery to agent 
was not delivery to insured. 

(For other cases, see Insurance, Dec. Dig. § 100.) 

3. INSURANCE. 

If insurer, within time for presenting proofs of loss, denies liability or refuses 
to pay loss on other grounds, insurer waives necessity for proofs. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

4. INSURANCE. | 

Declarations of insurer’s agents that insured had no insurance because policy 
had expired constituted denial of liability sufficient to waive necessity of proofs of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

5. INSURANCE. ; é 

Provision against waiver of condition of fire policy held inapplicable to stipu- 
lations to be performed after loss. 

Policy provided that no officer, agent, or other representative of 
insurer should have power to waive condition of policy except by writing 
indorsed thereon. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

6. INSURANCE. a 

Insurance agent with general authority might waive conditions regarding 

notice and preliminary proofs of loss. 


(For other cases, see Insurance, Dec. Dig. § 556[1].) 


Appeal from Superior Court, City and County of San Francisco; J. J. 
Trabucco, Judge. 

Action by J. P. Enfantino against the United States Fire Insurance Company 
and another. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Charles W. Haswell, of San Francisco, for appellants. 

Chauncey Tramutolo and Robert E. Hatch, both of San Francisco, for 
respondent. 

PER CurRIAM. 

An appeal by defendants United States Fire Insurance Company and North 
River Insurance Company from a judgment in favor of plaintiff in the sum of 
$1,500. 

The complaint alleged that on or about August 25, 1925, in consideration of a 
premium of $45, defendants issued a policy of insurance upon certain alfalfa hay 
owned by plaintiff for a term of six months; that during the policy period, to 
wit, on January 1, 1926, the hay was totally destroyed by fire. It was further 
alleged that defendants waived the provisions of the policy requiring notice and 
proof of loss, and that plaintiff had otherwise kept and performed all the pro- 
visions of the policy. 

Defendants alleged that, before the fire, the policy was indorsed and modified 
so as to shorten the term from six to four months: that consequently the policy 
expired before the fire occurred; further, that plaintiff failed to comply with 
the requirement that a written proof of loss be filed within sixty days from the 
date of the fire. 


The cause was tried by the court, which found that plaintiff had performed 
all the conditions and provisions of the policy hy him to be performed, and that 
defendants waived all conditions precedent therein to be performed by him; also 
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that defendants within sixty days after the loss denied liability under the policy, 
and induced plaintiff to believe that a proof of loss need not be filed; further 
that the policy was never altered or amended so as to shorten the term to a date 
before the fire occurred, and no indorsement so changing the term was ever 
delivered to plaintiff. 

[1] With regard to defendants’ claim that an indorsement shortening the term, 
to be attached to the policy, was delivered tc the plaintiff, the evidence sufficiently 
supports the finding that there was no actual delivery to the plaintiff, but to one 
Broadhurst, who, defendants contend, was plaintiff’s agent. 

[2] It has been held that, where an insurance agent requests insurance from 
a enaniane whom he does not represent, he is acting for the insured. Solomon 
v. Federai Ins. Co., 176 Cal. 133, 167 P. 859. Broadhurst testified that he was 
employed as an insurance solicitor by A. i. Branch Company of Stockton, Cal., 
and solicited the insurance from the plaintiff. It was further testified that Branch 
was the agent of defendants and authorized to issue the policy in question; 
further, that the written indorsement was sent by defendants’ general agents in 
San Francisco to Branch at Stockton, Cal., by whom it was to have been de- 
livered to the plaintiff; and, in addition, the record contains evidence that Broad- 
hurst was also a duly licensed agent for both companies and not an insurance 
broker during this period. This testimony disposes of the contention that Broad- 
hurst was plaintiff’s agent in the transaction. 

[3, 4] It is admitted that no proof of loss was filed, but the rule is well 
settled that, if the insurer within the time limited for presenting proofs of loss 
denies liability or refuses to pay the loss on grounds not relating to the proofs, 
he thereby waives the necessity for proofs. 26 Cor. Jur. Fire Insurance, § 522, 
p. 406; Gold v. Sun Ins. Co., 73 Cal. 216, 14 P. 786; Farnum v. Phoenix Ins. 
Co., 83 Cal. 246, 23 P. 869, 17 Am. St. Rep. 233; Bank of Anderson v. Home 
Ins. Co., 14 Cal. App. 208, 219, 111 P. 507; Buxton v. International Indemnity 
Co., 47 Cal. App. 583, 591, 191 P. 84; Lee v. United States Fire Ins. Co., 55 Cal. 
App. 391, 395, 203 P. 774; Baile v. St. Joseph F. & M. Ins. Co., 73 Mo. 371; 
Thompson v. Germania Fire Ins. Co., 45 Wash. 482, 88 P. 941. 

The evidence shows that, after the fire and before the time for presenting 
proofs expired, both the local agent of the insurers and the manager for their 
general agent declared to plaintiff that he had no insurance; their claim being 
that the policy had expired. These statements constituted a sufficient denial of 
liability within the above decisions 

[5, 6] The policy contained a provision that no officer, agent, or other repre- 
sentative should have a power to waive any condition of the policy except by 
writing indorsed thereon or added thereto; but, as held in McCollough v. Heme 
Ins. Co., 155 Cal. 659, 102 P. 814, 18 Ann. Cas. 862, this provision had no 
reference to the stipulations to be performed after the loss had occurred, such 
as giving notice and furnishing preliminary proofs; and an agent with general 
authority might waive these conditions. Bank of Anderson v. Home Ins. Co., 
supra. As the court said in Ramirez v. United Firemen’s Ins. Co., 46 Cal. App. 
451, 189 P. 309, 311, “where the question of the waiver of such provision is 
involved, an appellate court should not, in order to reverse the judgment, scan 
too closely the evidence upon which the trial court refused to declare a technical 
forfeiture.” 

The evidence sustains all the findings necessary to support the judgment, and 
no error is shown which would warrant a reversal. 

The judgment is affirmed. 


ETNA INS. CO. v. FOSTER. No. 20976. 
Court of Appeals of Georgia, Division No. 2. June 15, 1931. 
Rehearing Denied Aug. 27, 1931. 
159 Southeastern Reporter 882. 

INSURANCE. 

Married woman, who, after desertion by husband, continued to occupy 
dwelling house, exercising exclusive control, paying taxes, and removing mortgage 
with her own funds, had insurable interest therein, notwithstanding husband’s 
legal title (Civ. Code 1910, § 2472). 
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Syllabus by the Court. 

Where a married woman is deserted by her husband, and by such 
desertion is left in the exclusive possession and control of the dwelling 
house in which they previously lived together, and the wife continues 
thereafter to occupy the house as her home, paying the taxes thereon, 
and removing with her own funds a mortgage which her husband had 
placed against it, the wife has such an interest in the property as will 
support a contract of fire insurance thereon, nothwithstanding the legal 
title to the property may have been in the husband. A verdict for the 
defendant as to the insurance upon the dwelling house was not demanded 
as a matter of law upon the ground that the plaintiff had no insurable 
interest in the property. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

2. TRIAL. 

Instruction as to fraud held sufficient as against general exception of inade- 
quacy (Civ. Code 1910, § 2481). 

Syllabus by the Court. 

There is no merit in the exception to the charge of the court, and 
the judgment refusing a new trial was not erroneous for any reason 
assigned, 

(For other cases, see Trial, Dec. Dig. 

Error from Superior Court, Catoosa County; C. C. Pittman, Judge. 

Action by Thenia Foster against the AXtna Insurance Company. Judgment 
was entered for plaintiff, and defendant’s motion for new trial was overruled, 
and defendant brings error. 

Affirmed. 

Estes Doremus and Spaulding, MacDougald & Sibley, all of Atlanta, and 
J. A. McFarland, of Dalton, for plaintiff in error. 

Rosser & Shaw, of La Fayette, McClure & McClure, of Chattanooga, Tenn., 
and T. G. Head, of Ringgold, for defendant in error. 

BEL, J. 

Thenia Foster recovered a verdict against AXtna Insurance Company on a 
policy of fire insurance, and the defendant excepted to the overruling of its 
motion for a new trial. The subject of the insurance was a dwelling house insured 
at $800 and furniture and other household goods insured at $400. The verdict 
was for the amount of the policy. Only two questions are raised for decision in 
this court: First, whether the plaintiff had an insurable interest in the dwelling 
house; and, second, whether the court adequately instructed the jury as to the 
defense that the plaintiff had made a fraudulent statement of ownership in the 
application for the policy. The policy itself was destroyed with the other property 
by the fire, and none of its special provisions were introduced in evidence; but 
the defendant admitted that the policy was issued as alleged and was of force 
at the time of the fire. 

It appeared without dispute that the plaintiff did not own the dwelling house, 
but that the title was in her husband. The evidence further showed, however, 
that her husband had deserted her several years before the issuance of the policy, 
and that by such desertion she was left in the exclusive possession and control of 
the house, and that she continuously thereafter occupied it as a home, paying 
the taxes thereon and removing with her own funds a mortgage or mortgages 
which her husband had placed against it. 

The application for the policy was signed by the plaintiff, and contained the 
following question and answer: “Is your title by warranty deed? Yes.” In the 
brief of counsel for the defendant insurance company it is said that the application 
contained also the following stipulations: “The statements given herein are 
my own, and I agree you have a correct description of the property on which 
indemnity is asked, and I hereby agree that insurance shall be predicated upon 
such statements, agreement and description, that this application is approved, and 
that the same shall be deemed and taken to be promissory warranties running 
the entire length of said policy. * * * This company shall not be bound by any 
act done, or statement made, by or to any agent, or other persons which is not 
contained in this, my application.” The copy of the application as it appears in 
the brief of evidence does not include this statement, and there is seeming error 
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somewhere. But, in our view of the case, any mistake or omission in regard to 
this matter is immaterial, since, to treat the application as containing the clause 
stated, the result to the defendant will be the same, so far as the present cause 
is concerned. The application was not attached to or made a part of the policy, 
but was introduced in evidence on the issue of fraud. 

The plaintiff testified that she fully informed the defendant’s agent as to the 
nature of her interest in the property at the time of giving the application, telling 
him that the title was in her husband, and that the agent said “it was all right” 
and that she “ought to take out insurance on it.” 


The admission of certain testimony over objections is excepted to in a special 
ground numbered 3, in the amendment to the motion for new trial, but this ground 
is not insisted upon by counsel for the defendant, and is treated as abandoned. 


The court charged the jury that “failure to state a material fact, if not done 
fraudulently, does not void, but the wilful concealment of such a fact, which 
would enhance the risk, will void the policy.” The defendant excepts to this 
charge upon the grounds only (a) that it did not fully “state the contentions 
contained in the amendment of the defendant, as heretofore quoted in ground 3 
of this amended motion for a new trial’; (b) that the defendant “was entitled 
to a full and concise charge by the court on the amendment heretofore referred 
to, and that the failure of the court to so charge was hurtful, harmful, and 
prejudicial to said defendant, for the reason that the issues as raised by the 
pleadings were not fully stated to the jury’; and (c) “that the failure of the 
court to charge on the issues, as made by the pleadings, was hurtful, harmful 
and prejudicial to movant for the reason that the jury did not have before it 
the real issues made by the pleadings.” 


[1] 1. There is no merit in the contention that the plaintiff did not have an 
insurable interest in the dwelling house. The Code declares that “a slight or 
contingent interest is sufficient, whether legal or equitable.” Civil Code (1910), 
§ 2472. In Fenn v. New Orleans Mutual Insurance Co., 53 Ga. 578 (1), 579, 
the Supreme Court said: “If the plaintiff had some interest in any or all of the 
property insured, although that interest may have been slight or contingent, legal 
or equitable, and that interest was fairly represented and made known to the 
defendant, or its agent, at the time the contract of insurance was made, it is 
sufficient to sustain the contract, and to entitle the plainiff to recover in case 
of loss.” In New Jersey Ins. Co. y. Rowell, 157 Ga. 360, 121 S. E. 414, it was 
said that it is enough if the assured holds such a relation to the property that 
its destruction by the peril insured against involves pecuniary loss to him. In 
German Ins. Co. v. Hyman, 34 Neb. 704, 52 N. W. 401, 402, the court defined an 
insurable interest as follows: “An interest, to be insurable, does not depend 
necessarily upon the ownership of the property. It may be a special or limited 
interest disconnected from any title, lien, or possession. If the holder of an 
interest in property will suffer loss by its destruction, he may indemnify himself 
therefrom by a contract of insurance. If by the loss the holder of the interest 
is deprived of the possession, enjoyment, or profit of the property, or a security 
or lien resting thereon, or other certain benefits growing out of or depending 
unon it. he has an insurable interest.” In Williams v. Insurance Co., 107 Mass. 
377, 9 Am. Rep. 41, it was said: “It is now well established that even one who 
has no title, legal or equitable, in the property, and no present possession or right 
of possession thereof, yet has an insurable interest therein, if he will derive 
henefit from its continuing to exist, or will suffer loss by its destruction.” Both 
of the above statements were quoted with approval by our own Supreme Court in 
Pike v. American Alliance Ins. Co., 160 Ga. 755, 129 S. E. 53. 


We accordingly hold that, where a married woman is deserted by her 
husband. and hv such desertion is left in the exclusive possession and control of 
the dwelling house in which they previously lived together, and the wife continues 
thereafter to occupy the house as her home, paying the taxes thereon, and 
removing with her own funds a mortgage which her husband had placed against 
it, the wife has such an interest in the property that she would derive a benefit 
from its continuing to exist, and would suffer loss by its destruction, and thus 
has an insurable interest therein, notwithstanding the legal title to the property 
may be in the husband. A verdict for the defendant as to the insurance upon 
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the dwelling house was not demanded as a matter of law upon the ground that 
the plaintiff had no insurable interest in the property. 

The defendant has made no contention that the plaintiff's recovery should 
have been limited to the value of her interest, and we express no opinion as to 
~~ ee See New Jersey Ins. Co. v. Rowell, 33 Ga. App. 552 (2d), 126 

The present case is distinguished from such cases as Fox v. Queen Ins. Co., 
124 Ga. 948, 53 S. E. 271, in which it is stated that, in order for a policy of 
insurance to be valid when issued to the husband upon the separate property of 
his wife, the contract must have been made by the husband in his representative 
capacity, and not as an individual. In the present case, the plaintiff’s interest in 
the property did not depend upon the mere conjugal relation between her and 
the holder of the legal title. 

[2] 2. Since the passage of the Act of August 17, 1906 (Ga. Laws 1906, p. 
107, Civil Code of 1910, § 2471), where a copy of the application is not attached 
to a policy of fire insurance, the application does not form a part of the contract, 
“and consequently the statements therein contained are not to be treated as 
warranties, and their falsity would not avoid the risk as a matter of contract.” 
Couch yv. National Life, etc., Co., 34 Ga. App. 543 (1), 130 S. E. 596, 597. But, 
in order to defeat liability in such case, it is necessary to show that the material 
statements or representations contained in the application were not only false, 
but were made with an intent to defraud. Interstate Life, etc., Co. v. Bess, 35 
Ga. App. 723 (1), 134 S. E. 804, and cases cited. 

Counsel for the defendant do not insist that the evidence absolutely demanded 
a finding that the plaintiff was guilty of fraud, in stating that she held the title 
to the property by warranty deed, but they apparently concede that the evidence 
was sufficient to support the verdict in the plaintiff’s favor as to that issue, nor 
do counsel controvert the correctness of the legal propositions which we have 
just stated in this connection. The sole complaint in relation to the question of 
fraud is that the court inadequately instructed the jury as to the principles of 
law applicable thereto. 

The court charged the jury that “failure to state a material fact, if not done 
fraudulently, does not void, but the willful concealment of such a fact, which 
would enhance the risk, will void the policy.” This was a complete and accurate 
statement of law, and there is no contention that it was not pertinent. Civil 
Code (1910), § 2481. It was therefore not a valid ground of exception that the 
court did not give to the jury some other instruction which would have been 
appropriate in connection therewith. Peeples v. Rudulph, 153 Ga. 17 (2), 111 
S. E. 548, and cases cited. Again, the exception was too general to present any 
question for decision, without a more definite statement of the contentions or 
principles upon which it is claimed the jury should have been instructed. Yar- 
brough v. Stuckey, 39 Ga. App. 265 (5), 270, 147 S. E. 160. 

The judgment refusing a new trial was not erroneous for any reason assigned. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


McKENZIE v. FIDELITY-PHENIX 
FIRE INS. CO. et al. 
Nos. 30055, 30056. 
Supreme Court of Kansas. 
Oct. 10, 1931. 
3 Pacific Reporter (2d) 477. 


1. INSURANCE. 
Brick building held not “wholly destroyed” by fire within valued policy 
statute, where part of walls remaining may be reasonably used in reconstruction 


(Rev. St. Supp. 1930, 40—905). 
Syllabus by the Court. 
A brick building is not “wholly destroyed” by fire within the meaning 
of the valued policy statute if a part of the walls remaining after the fire 
may be reasonably used in the reconstruction of the building. 


(For other cases, see Insurance, Dec. Dig. § 493.) 
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2. INSURANCE. 
On partial destruction of building, insured who agrees to appraisal under 
fire policy and accepts award of appraisers, is bound thereby. 
Syllabus by the Court. 
Where a building insured against fire is partially destroyed thereby, 
and the parties agree to an appraisal to determine the amount of damage 

in accordance with the terms of the policy, and the insured accepts the 

award of the appraisers, in the absence of fraud or mutual mistake, he 

is bound thereby. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

Appeal from District Court, Sedgwick County, Division No. 1; J. Everett 
Alexander, Judge. 

Action by Donald F. McKenzie against the Fidelity-Phenix Fire Insurance 
Company and another. Judgment for defendants, and plaintiff appeals. 

Affirmed. 

Joseph Taggart and Harold H. Malone, both of Wichita, for appellant. 

A. M. Ebright, Allen B. Burch, J. B. Patterson, and P. K. Smith, all of 
Wichita, for appellees. 

SLOAN, J. 

This was an action to recover on two fire insurance policies. The defendants 
prevailed, and the plaintiff appeals. 

The plaintiff brought suit against the defendant the Fidelity-Phenix Fire In- 
surance Company, claiming a balance of $447.21 on a $4,000 policy and a suit 
against the defendant the Harmonia Fire Insurance Company, to recover 
a balance of $559.01 on a $5,000 policy. The petition in each case was 
identical, except the name of the defendant and the amount claimed. It 
alleged that the plaintiff was the owner of a three-story brick building 
which was wholly destroyed by fire on February 7, 1929; that the 
whole amount of insurance on said building was $24,800, and that at the time 


of the fire the policies were in full force and effect; that the defendant the 
Fidelity-Phenix Company had paid $3,552.79 on a $4,000 policy, and the Harmonia 
Company had paid $4,440.99 on a $5,000 policy; that the defendants knew the 
building was wholly destroyed; that the amount due on each policy was definite 
and certain; and that he received no consideration whatsoever for surrendering 
their claim and asked for judgment for the difference between the amount paid and 
the face of the policy, together with interest and attorney fees. The defendants 
answered, admitting the execution of the policies and that the policies were in full 
force and effect on the date of the fire; that the defendants, together with other 
insurance companies, had insured the property in question to the amount of $24,- 
800; that the plaintiff and the defendants disagreed as to the amount of loss and 
damage sustained, and they, with other insurance companies, agreed in writing that 
the loss and damage to the building insured by the defendants should be determined 
by three disinterested appraisers; that the appraisers were selected by the parties 
as provided by the terms of the policies, who appraised the loss and damage to the 
building and found it to be $22,027.32, which amount was apportioned among the 
companies according to the amount of insurance held by each of them. A copy 
of the agreement was attached to the answer and also copies of the receipts show- 
ing that the plaintiff accepted the amount of the award and receipted therefor. 
When the case came on for trial, the trial court made the following statement: 

“It seems to me there are two conditions here under which the plaintiff might 
recover, first, if there was a total loss and there was no bona fide dispute to that 
question, and settlement was made without any consideration. Second, that there 
was a total loss and that neither the plaintiff nor the defendant knew it was a 
total loss but both were of the opinion that there was not a total loss—no dispute 
about the matter but just by ignorance of certain facts, both believed it was not a 
total loss. 

“In the latter situation, the accord and satisfaction settlement might be avoided 
by mutual mistake. In the first situation, it might be avoided by lack of considera- 
tion. 

“Tf, however, there was a total loss and there was a bona fide dispute as to 
that question, the settlement would be good, or if there was not a total loss, the 
settlement might be good 
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“If it is agreeable to counsel, the court will use the jury in an advisory capa- 
city and submit special questions.” 

The parties then agreed that the cases might be consolidated, tried as one case, 
and that the court use the jury in an advisory capacity and submit special ques- 
tions. Accordingly, questions were submitted and answers made by the jury as 
follows: 

“1. Do you find that the material in plaintiff's building, not consumed by the 
fire, had, immediately after the fire, any value over and above the cost of tearing 
it down and removing the débris from the premises? A. Yes. 

“2. If you answer the foregoing question in the affirmative, state what you 
find such value to be. A. $1,200.00. 

“3. Do you find that the plaintiff, when negotiating for settlement with the re- 
presentative of defendant companies, claimed that he had sustained a total loss? 
Ay Yes: 

“4. Do you find that the representative of the defendant companies, when ne- 
gotiating for settlement with the plaintiff, in good faith made the claim that plain- 
tiff had not sustained a total loss? A. Yes. 


S$ 


Do you find that any part of the walls remaining in place after the fire 
could have been used as it then stood in the reconstruction of the building on the 
premises similar to the one burned? A. Yes. 

“6. If you answer Question No. 5 in affirmative, state if said part of the walls 
had any value for such purpose? A. Yes. 


7. Do you find that any part of the walls remaining in place after the fire 
could have been used as it then stood in the construction of a two story building 
on the premises? A. Yes. 

“8. If you answer Question No. 7 in the affirmative, state if said part of the 
walls had any value for such purpose? <A. Yes.” 

After the return of the verdict, motions were filed by each of the parties for 
a judgment in their favor on the special findings made by the jury. The court 
sustained the motion of the defendants, overruled the motion of the plaintiff, and 
rendered judgment accordingly. The evidence has not been brought to this court, 
hence we must accept the findings of the jury as the settled facts in the case. 

[1] It is the contention of the appellant that the building in question was 
wholly destroyed by fire within the meaning of the valued policy act. This is 
the principal question in the case. The valued policy statute is as follows: 

“Whenever any policy of insurance shall be written to insure any improve- 
ments upon real property in this state against loss by fire, tornado or lightning, 
and the property insured shall be wholly destroyed * * * the amount of insur- 
ance written in such policy shall be taken conclusively to be the true value of 


the property insured, and the true amount of loss and measure of damages.” 
Rev. St. Supp. 1930, 40—905. 

A stipulation for arbitration or appraisal contained in a fire insurance policy 
has no application where there is a total loss within the meaning of that term 
in the valued policy act. If, however, there is a bona fide dispute between the 
parties on the question of total loss, and they mutually agree to arbitrate the 
question, or the insured demands an arbitration under the terms of the policy, 
and the insurer consents thereto, the conclusion reached by the arbitrators under 
such circumstances is binding on the parties. It is ordinarily a question of fact 
for the jury to determine under proper instruction whether a loss by fire is total 
or partial. Liverpool & L. & G. Ins. Co. v. Heckman, 64 Kan. 388, 67 P. 879. 
The rule is well settled that property is not “wholly destroyed” within the mean- 
ing of the statute, if an ordinarily prudent person would use any portion of the 
structure in the reconstruction of the building. If, however, the structure is so 
injured that it must be torn down or that which remains cannot be utilized in 
reconstructing the building, the building is “wholly destroyed.” It matters not 
‘that portions of the material in the building can be utilized in rebuilding, for it 
is not the material composing the building that is insured but the building itself, 
and, if its remnant cannot be used as a basis of repair or reconstruction, the loss 
is total. Ins. Co. v. Heckman, supra; Kinzer v. Ins. Assoc., 88 Kan. 93, 127 P. 
762, 43 L. R. A. (N. S.) 121, and cases there cited. 
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The jury found that the material in appellant’s building after the fire had 
a value, over and above the cost of tearing it down and removing the débris, of 
$1,200; that a part of the walls remaining in place after the fire could have been 
used in the reconstruction of the building, and that it had a value for such pur- 
pose. With these facts definitely established, the court was bound to hold that 
the building was not “wholly destroyed” within the meaning of the valued policy 
law. 

[2] It is also argued by the appellant that, since the jury found the value 
of the building after the fire to be $1,200, over and above the cost of tearing it 
down and removing the débris from the premises, the appellant should have 
recovered the face of the policy, less $1,200. This contention cannot be sus- 
tained. The building was not totally destroyed; consequently the ascertainment 
of the amount of the loss by appraisal in accordance with the terms of the policy 
was a proper and necessary proceeding before an action could be maintained on 
the policy. unless, of course, one of the parties refused to submit to such ap- 
praisal. The parties mutually agreed to the appraisal in accordance with the 
contract, and settlement was made on the basis of the finding of the appraisers. 
The parties are bound hy this settlement, unless fraud or mutual mistake is 
established, which is neither alleged nor proven in this case. 

We find no error in the record, and the judgment is affirmed. 


EUREKA SECURITY FIRE & MARINE INS. CO. v. DE ROSS. 
No. 8598. 

Court of Civil Appeals of Texas. San Antonio. April 22, 1931. 
Rehearing Granted May 20, 1931. Appellee’s Motion for Rehearing 
Overruled July 8, 1931. 

40 Southwestern Reporter 924. 

1. INSURANCE. 

Whether fire occurred during term of policy held properly submitted to jury 
as issue of fact. 

For other cases, see Insurance, Dec. Dig. § 668[10].) 
2. INSURANCE. 

Whether policy was canceled before fire occurred held properly submitted 
to jury as issue of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

3. INSURANCE. 

Insurable, inheritable, undivided interest of one of seven children who, with 
mother after father’s death occupied homestead, which had not been so oc- 
cupied or claimed for five years before fire, held not “sole and unconditional 
ownership” required by fire insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 282[10].) 

On Motion for Rehearing. 
4. INSURANCE. . 

Condition or contractual warranty in fire policy requiring unconditional 
and sole ownership is valid and enforceable. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

5. INSURANCE. 

Condition in fire insurance policy requiring unconditional and sole owner- 
ship may be waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

Appeal from County Court at Law No. 1, Bexar County; McCollum Burnett, 
Judge. 

Suit by Mrs. Margaret De Ross against the Eureka Security Fire & Marine 
Insurance Company. Plaintiff died pending the trial, whereupon her mother, 
Mrs. Betty Stafford and other children were substitutted as plaintiffs. Judg- 
ment for plaintiffs, and defendant appeals. 

Reversed and remanded. 


T. M. West, Harry L. Howard, and Nat L. Hardy, all of San Antonio, for 
appellant. 





Fire] Eureka Security Fire & Marine Ins. Co. v. De Ross 1361 


Briscoe & Morris and Joe L. Hill, all of San Antonio, for appellee. 

Coss, J. 

Appellee sued appellant in the county court to recover on a certain fire in- 
surance policy issued to her by appellant on a certain residence, for the sum of 
$1,000, alleging that the insured property was totally destroyed by fire during 
the term of that policy, and that appellant was therefore liable to her for the 
full amount of the policy, with interest at the rate of 6 per cent. from the date 
of the fire. 

The defendant answered (a) that the policy had been canceled at the time 
of the loss; (b) that Mrs. Margaret De Ross was not the sole and unconditional 
owner at the time of the fire; and (c) that the policy was void because the 
building was vacant and unoccupied for a period of ten days or more, in viola- 
tion of the vacancy clause in said policy. 

[1, 2] The case was tried to a jury upon two issues only. (1) Whether or 
not the fire occurred during the term of the policy, which was answered in the 
affirmative; (2) whether or not the insurance policy was canceled prior to the 
fire, which was answered in the negative. 

These were issues of fact to be answered, and the jury answered both in 
favor of the appellee. The case involves no intricate issues of law. 

[3] The facts found by the jury clearly establish that the fire originated 
during the existence of the policy and was a total loss. It is true that Margaret 
De Ross was not the sole and unconditional owner; still she was handling the 
property for the true owner as a tenant in common for and with the other 
owners, having an insurable interest therein, possessing all the rights of the 
sole owners for whom she was acting. 

The evidence showed that the property was bought by Charles Stafford, as 
a home, on April 30, 1903, and occupied by him and his wife, Betty Stafford, 
until the year 1913, when Charles Stafford died and left his widow and seven 
children. Mrs. Margaret De Ross, a widow, was one of the seven children. 

Mrs. Stafford testified: “As to why it was insured in her name, she came 
to live with me to take care of the home property. She had an interest in it. 
She was one of the seven children and I was not able to do anything, she came 
to take care of me, and I turned the property over to her.” She further testified 
that in April, 1923, the insurance agent, Ramsey, came out to their home where 
they were living, inspected the property, and insured it in the name of her 
daughter, Mrs. De Ross, for three years, and that Mrs. De Ross had always 
looked after this property and had collected the rents, paid the insurance, and 
taken care of her. 

The court submitted two issues to the jury, which were the only ones 
pleaded by the defendant, to wit: 

“Number One—Did the fire occur prior to noon March 3lst, 1928? 

“Number Two—Had the policy of insurance been cancelled prior to said 
fire?” 

To question No. 1 the jury answered “Yes,’ 
answered “No.” 

Upon these issues and findings of the jury the court gave judgment for 
the plaintiff for $1,000 with legal interest from the 9th day of July, 1928, being 
the date the proof of loss was received by the defendant. 

Where property is owned and is a homestead, the surviving widow, on the 
death of her husband, although she owns only an undivided interest in the 
property, has an insurable interest in it. Hoyle v. Republic Ins. Co. (Tex. Com. 
App.) 14 S. W. (2d) 816; East Texas Insurance Co. v. Crawford (Tex. Sup.) 
16 S. W. 1068; Rolator v. Rolator (Tex. Civ. App.) 198 S. W. 391. 

A widowed daughter living with her mother is entitled to a homestead and 
has an insurable interest. Childers v. Henderson, 76 Tex. 664, 13 S. W. 481. 

A homestead is not subject to partition. Hall v. Fields, 81 Tex. 562, 17 S. 
W. 82. 


Possession of one tenant in common is in right of all the other owners. 
Phillipson v. Flynn, 83 Tex. 583, 19 S. W. 136. 


The survivor is entitled to the use of the home. Adair v. Hare, 73 Tex. 
275, 11 S. W. 320. 


Mr. Ramsey was the agent of the insurance company, and from the state- 


and to question No. 2 the jury 
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ment of facts it appears that policy No. D—75229 insured the property for 
$1,000 from March 31, 1926, to March 31, 1927, the premium being $15.30. 

By policy No. D—76117, dated March 19, 1927, the property is insured for 
$1,000 from March 31, 1927, to March 31, 1928, and the premium charged was 
$18. The company undertook to cancel this policy without notice. On March 
8, 1927, A. M. Ramsey was collecting the rent and insuring the property, and 
on that date he collected $33.30 for insurance on this property, as shown by 
his letter to Mrs. De Ross in which she was demanding her policy; thus we see 
that the said Ramsey in 1926 for the same policy charged $15.30 and in 1927 
he charged $18, and still he collected from Mrs. De Ross on March 8, 1927, the 
sum of $33.30. He had received for the company $15.30, another year’s insurance, 
and it is not strange, under these circumstances, that he refused to deliver the 
policy to A. E. Lowe and that the company failed and refused to place him on 
the stand on the trial of this case, as he would have been compelled to account 
for $33.30 instead of $18 stated to be the premium in the policy of insurance 
dated March 19, 1927. The proof of loss was sent to Dallas to the general 
agent and received by him July 9, 1928. 

The facts sustain the findings of the jury and the judgment of the court. 
The judgment is affirmed. 

On Motion for Rehearing. 

Smith, J. 

It was provided in the insurance contract involved that said policy “shall be 
void * * * if the interest of the insured in the property be other than uncondi- 
tional and sole ownership,” and appellant set up and proved said condition as 
a defense to appellee’s recovery. 

The record shows, and it is conceded by appellee, that the insured, Mrs. 
De Ross, had only an inherited interest in an undivided one-fourteenth of the 
insured property, which obviously is far short of the “unconditional and sole 
ownership” required in the contract as a condition to her right to enforce its 
provisions. 

[4] The condition is reasonable, material, valid, and enforceable. It is a 
contractual warranty which the law enforces. Crescent Ins. Co. v. Camp, 64 
Tex. 521; Id., 71 Tex. 503, 9 S. W. 473; Nat. Fire Ins. Co. v. Carter (Tex. Com. 
App.) 257 S. W. 531; Fireman’s Fund Ins. Co. v. Wilson (Tex. Com. App.) 284 
S. W. 920; Niagara Fire Ins. Co. v. Pool (Tex. Civ. App.) 31 S. W. (2d) 850, 
852. As was said by our Supreme Court in the case first cited: “Whether the 
interest of the survivor is legal or equitable, or whether he is or not a_ trustee, 
can make no difference, since it scems indisputable that he is not the sole and 
unconditional owner, for his own use and benefit, upon any authority, or tested 
by any theory of law. The risk increases as the interest of the assured is les- 
sened, and the condition that the actual interest, if less than that perfect pro- 
prietorship described in the policy, shall be stated in the policy, is sustained by 
greater reason than supports many material warranties in such contracts But 
whether reasonable or not can make no difference. The parties have made the 
agreement and put it in language unambiguous and emphatic; it is neither im- 
moral nor against public policy, and we have been able to discover no law to 
prevent the consummation of the lawful intent of the parties, plainly expressed.” 

[5] It is true that an insurer may waive such condition and thereby cut it- 
self off from asserting its as a defense, but no such waiver was pleaded in this 
case, or submitted to the jury, and therefore appellee did not show herself en- 
titled to recover. 

Of course it is true, as appellee contends in her brief, that Mrs. Margaret 
De Ross had an insurable interest in the property, but that is beside the question 
presented in the appeal. That question is one of sole ownership only. 

Other questions are raised in the appeal, but the one decided above is con- 
trolling, while the others, not likely to arise upon another trial, need not be 
decided or even discussed. 

Because appellee did not meet the condition of sole ownership, or plead 
and establish by jury findings a waiver thereof upon the part of appellant, the 
judgment must be reversed and the cause remanded. 

Fly, C. J. 


I concur in the above opinion. 
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On Appellee’s Motion for Rehearing. 

Smith, J. 

It appears from the record that Mrs. De Ross was one of seven children 
who, together with their mother (the community survivor), constituted the 
family entitled at one time to the homestead rights in the property afterwards 
destroyed. The question of homestead was not mentioned in the pleadings, 
but it is inferable from the evidence that Chas. H. Stafford held the legal title 
to the property at the time of his death in 1913; that he was survived by his 
wife and their seven children, who continued to occupy the property as a home- 
stead until 1923, when they moved from the premises and never returned thereto. 
Five years later the dwelling was destroyed by the fire in question. Mrs. De 
Ross, a widowed daughter, one of the constituent members of the family had 
procured the issuance of a policy of insurance upon the dwelling, in the sum 
of $1,000, payable to herself individually and exclusively, and, when the property 
was destroyed by fire in 1928, she instituted this suit individually to recover the 
amount of the policy in her own behalf. Before the cause was tried, Mrs. De 
Ross died, whereupon her mother and brothers and sisters were substituted as 
plaintiffs and prosecuted the suit as the sole surviving heirs of Mrs. De Ross, 
who, it was alleged, died “intestate, left no debts and no necessity for administra- 
tion exists.” It was further alleged that Mrs. De Ross’s mother was entitled to 
one-half and each of the other substituted plaintiffs one-sixth of whatever sum 
might be recovered. 

Appellees have presented a very able and earnest motion for rehearing, con- 
tending that the interest of Mrs. De Ross was that of “sole and unconditional 
ownership” of the property destroyed, within the terms of the insurance policy, 
because that property constituted a homestead and Mrs. De Ross was one of the 
constituent members of the family enjoying the homestead rights in the property. 
In support of their contention on rehearing, appellees cite the cases of Horn v. 
Arnold, 52 Tex. 164; Given v. Hudson, 64 Tex. 473; Hoyle v. Ins. Co. (Tex. 
Com. App.) 14 S. W.(2d) 816; East Texas Ins. Co. v. Crawford (Tex. Sup.) 
16 S. W. 1068; Rolator v. Rolator (Tex. Civ. App.) 198 S. W. 391. When the 
opinions in those cases are analyzed with reference to this case, however, they do 
but declare the well-settled rules relating to homestead exemptions, defining the 
constituents of the family entitled to homestead rights, and establishing the 
insurable interests of husband and wife, and of community survivors. There is 
no intimation in them that the insurable interest of any constituent member of 
the family other than the surviving spouse is that of “sole and unconditional 
ownership” of the property constituting the homestead. 

Appellees’ contentions on rehearing are in effect the same as those set up 
in their brief, and copied with approval in the original opinion herein, as follows: 

“Where property is owned and is a homestead, the surviving widow, on the 
death of her husband although she owns only an undivided interest in the prop- 
erty, has an insurable interest in it. Hoyle v. Republic Ins. Co. (Tex. Com. 
App.) 14 S. W. (2d) 816; East Texas Insurance Co. v. Crawford (Tex. Sup.) 
16 S. W. 1068; Rolator v. Rolator (Tex. Civ. App.) 198 S. W. 391. 

“A widowed daughter living with her mother is entitled to a homestead and 
has an insurable interest. Childers v. Henderson, 76 Tex. 664, 13 S. W. 481. 

“A homestead is not subject to partition. Hall v. Fields, 81 Tex. 562, 17 
S. W. 82. 

“Possession of one tenant in common is in right of all the other owners. 
Phillipson v. Flynn, 83 Tex. 583, 19 S. W. 136. 

“The survivor is entitled to the use of the home. Adair v. Hare, 73 Tex. 
275, 11 S. W. 320” 

It may be readily conceded, as therein contended by appellees, that the 
surviving widow has an insurable interest in the family homestead; that a 
widowed daughter living with her mother in the family homestead has an insur- 
able interest therein proportionate to her estate therein; that a homestead is not 
subject to partition as long as it is occupied and claimed as such; that the 
possession of one tenant in common inures to the benefit of his fellow tenants; 
and that the survivor in community is entitled to the use of the home. But 
those rules are all quite beside the question presented and decided in this case, 
and that is. that the insurable interest of a child of a deceased member of the com- 
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munity, and of the surviving spouse, possessing an inheritable undivided one-four- 
teenth interest in property once occupied by the family as a homestead, but not so 
occupied or claimed for a period of five years, is not that of sole and unconditional 
ownership within the contemplation of the provisions of the insurance policy 
here in question. 

It should be added that it is obvious from the record that the amount of 
insurance provided for in the policy and made payable to Mrs. De Ross far 
exceeded the value of her inheritable interest in the property insured. 

Appellees’ motion for rehearing must be overruled. 


SECURITY NAT. FIRE INS. CO. v. GULF INS. CO. et al. No. 1464—5701. 
Commission of Appeals of Texas, Section A. July 22, 1931. 
41 Southwestern Reporter (2d) 17. 
1. INSURANCE. 


Where insured authorizes agent of several insurers to keep up insurance, 
selection of insurer being left to agent’s discretion, collateral authority to sub- 
stitute policies and to waive notice of cancellation of policy displaced in effect- 
ing substitution is implied. 


(For other cases, see Insurance, Dec. Dig. § 229[4].) 
2. INSURANCE. 

Where insured authorized agent of several insurers to keep up insurance 
and select insurer, agent’s consent for cancellation of policy held not binding on 
insured, where agent was without authority from second insurer to substitute 
second policy for original one. 

(For other cases, see Insurance, Dec. Dig. § 229[4].) 

3. INSURANCE. 

Where fire policy provided for payment sixty days after proof. of loss, in- 
terest did not begin to accrue until sixty days after proof was-filed with insurer. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Action by Charles A. Landamore against the Security National Fire Insur- 
ance Company and the Gulf Insurance Company. To review judgment of Court 
of Civil Appeals [22 S.W.(2d) 978], reversing judgment for plaintiff against 
the Gulf Insurance Company, and rendering a judgment for plaintiff against the 
Security National Fire Insurance Company, the last-named company brings error. 

Judgment of Court of Civil Appeals reformed, and, as so reformed, affirmed. 

Nelson Lytle, J. Franklin Spears, and T. M. West, all of San Antonio, for 
plaintiff in error. 

R. W. Mayo, of Dallas, and Templeton, Brooks, Napier & Brown, H. C. 
King, Jr., and M. L. Roark, all of San Antonio, for defendants in error. 

Harvey, P. J. 

This suit was brought by Chas. A. Landamore, one of the defendants in 
error, against the Security National Fire Insurance Company, which will be 
called the Security Company, and the Gulf Insurance Company, which will be 
called the Gulf Company. Recovery was sought against the first-named company 
on a fire policy issued by that company. In the alternative, a recovery was sought 
against the Gulf Company on a fire policy of that company. The trial court gave 
judgment in favor of Landamore against the Gulf Company. The Court of Civil 
Appeals reversed that judgment, and rendered judgment in favor of Landamore 
against the Security Company. 22 S. W. (2d) 978. The last-named company 
was granted the writ of error. 

The material facts are substanitally as follows: 


On October 8, 1926, the Security Company issued to Landamore a fire policy, 
good for one year, on a building belonging to Landamore, situated in the town 
of Stockdale. The building was totally destroyed by fire on September 30, 1927. 
At that time the Security Company policy was in force, unless the facts here- 
inafter stated show an effective cancellation thereof. 


A. C. Bain was the cashier of a bank in Stockdale, in which Landamore 


carried a deposit account. He was also the local agent for both of the insurance 
companies named (among others), with such general authority from the re- 
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spective companies as is usually conferred. on a local agent for insurance com- 
panies except that, as agent for the Gulf Company, he had no authority to issue 
a policy in lieu of one canceled by another company. He had been specifically in- 
structed by the Gulf Company not to issue any policy in behalf of that com- 
pany in such a case. Landamore did not reside at Stockdale, and he had ex- 
pressly authorized Bain, whom he knew to be the local agent for several in- 
surance companies, to keep up for him the insurance on the building and to that 
end to procure policies from time to time, as occasion required. He also author- 
ized Bain to draw checks against his, Landamore’s, deposit account in the bank, 
in payment of premiums. He also left to Bain’s discretion the matter of selecting 
the company or companies to carry the insurance. In short, Bain was the agent 
of Landamore in the respects stated. 

The Security Company policy contains the following stipulation: 

“This policy shall be canceled at any time at the request of the insured ; 
by the company by giving five days notice of such cancellation. * * * 

On September 27, 1927, Bain, acting under instructions received by him from 
the Security Company on September 22, 1927, undertook to cancel the policy 
issued by that company, which policy was then in the possession of Landamore 
himself and so remained until after the fire. Contemporaneously with the at- 
tempted cancellation, Bain, as agent of the Gulf Company, executed a policy for 
that company, to take the place of the Security Company policy. He retained 
possession of the new policy until after the fire occurred, purporting to hold 
possession thereof as agent for Landamore. The Gulf Company policy was for 
the same amount and covered the same property as the other one, and purported 
to become effective at noon, September 27, 1927, and to remain effective for one 
year. Landamore did not know of the purpose of the Security Company to cancel 
its policy, or of the purported cancellation thereof by Bain, or of the attempted 
substitution of the Gulf Company policy therefor, until after the fire occurred 

As has already been indicated, Landamore does not claim indemnity under 
both of the policies, but does claim, in effect, that he is entitled to indemnity 
under one or the other of them. A decision of the case calls for a consideration 
of the scope of the authority, respecting the matter of insurance on the building, 
which was conferred by Landamore on Bain, as the agent of the former. 

[1, 2] It seems to be established in this state that where the insured has, in 
terms, authorized another (who is also the agent of a number of insurance com- 
panies) to procure and keep up insurance on the insured’s property—the selection 
of the company or companies being left to the agent’s discretion—the collateral 
authority to substitute one policy for another, and, in behalf of the insured, to 
waive notice of or to consent to the cancellation of the policy displaced in ef- 
fecting such substitution, is implied. Dalton vy. Ins. Soc. (Tex. Com. App.) 213 
S. W. 230; National Fire Ins. Co. v. Oliver (Tex. Civ. App.) 204 S. W. 367 
(writ refused). In such a case, the implied authority of the agent, with regard 
to cancellation, has reference to the effectual substitution of one valid policy for 
another and is dependent thereon. Obviously, a general and independent authority, 
respecting the cancellation of policies, cannot be reasonably implied, when a 
cardinal purpose of the insured, as manifested by the nature of the authority 
conferred by him on the agent, was to keep his property protected by insurance, 
without intermission. Furthermore, it would be unreasonable to presume that 
the insured meant for the agent to substitute for a valid subsisting policy a 
second policy which the agent has no authority, from the second company, to 
substitute for the other policy. 

We conclude that, under the facts of this case, the consent of Bain for the 
Security Company policy to be canceled, and the notice to him of such can- 
cellation were not binding on Landamore; and therefore the attempted cancella- 
tion was ineffective. 

[3] The Security Company complains here of the allowance, in the judg- 
ment rendered by the Court of Civil Appeals, of interest, at the legal rate, from 
the date of the fire. The assignment of error complaining of this should be sus- 
tained. The policy provided for payment of the stipulated indemnity sixty days 
after proof of loss was received by the company. For this reason, interest did 
not begin to accrue on the claim until February 1, 1928, which was sixty days 
after proof of loss was filed with said company. Delaware Underwriters, etc., 
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Ins. Co. v. Brock, 109 Tex. 425, 211 S. W. 779. The judgment of the Court of 
Civil Appeals should be so reformed as to allow interest from the last-named 
date instead of from the date of the fire. 

We recommend that the judgment of the Court of Civil Appeals be reformed 
in the respect noted, and, as so reformed, that it be affirmed. 

Cureton, C. J. 

The judgment of the Court of Civil Appeals is reformed, and, as reformed, 
is affirmed, as recommended by the Commission of Appeals. 


UNITED STATES FIRE INS. CO. OF NEW YORK v. ST. LOUIS, 
B. & M. RY. CO. Ne: 9557. 
Court of Civil Appeals of Texas. Galveston. June 2, 1931. 
Rehearing Denied June 25, 1931. 
41 Southwestern Reporter (2d) 118. 
2. INSURANCE. 

Policy indemnifying carrier for loss of cotton stopped en route for purpose 
of compression and reshipment held to protect railway for all cotton stopped en 
route for compression. 

(For other cases, see Insurance, Dec. Dig. § 166.) 

3. INSURANCE. 

Provisions of policy providing for release of liability in case of other insur- 
ance prevail over indefinite provision allowing other insurance. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

5. INSURANCE. 

Policies insuring carrier, except for cotton otherwise insured, held not to 
cover transit cotton burned while stopped en route for compression and covered 
by policy to compress company for carrier’s benefit. 

Policy insuring carrier against loss to cotton covered cotton not in 
carrier’s possession, but while on premises of compress company, and pro- 
vided that it should not cover cotton under protection of any other policy 
of insurance, though containing another indefinite provision permitting 
other insurance. Transit cotton was burned while stopped at compress 
platform for unloading and compression en route. At time cotton was 
burned, cotton was covered by insurance policy issued to compress com- 
pany for benefit of carrier, and which indemnified carrier against loss 
to cotton stopped en route for compression. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

§. INSURANCE. 

Policy indemnifying carrier against loss to cotton while on premises of com- 
press company held to cover cotton burned on compress platform after carrier 
had issued bill of lading for cotton. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

Graves, J., dissenting in part. 

Appeal from District Court, Harris County; Ben F. Wilson, Judge. 

Suit by the St. Louis, Brownsville & Mexico Railway Company against the 
United States Fire Insurance Company of New York. Judgment for plaintiff, 
and defendant appeals. 

Reversed, and rendered in part, and affirmed in part. 

V. A. Collins, of Dallas, and S. H. German and Baker, Botts, Andrews & 
Wharton, all of Houston, for appellant. 


Andrews, Streetman, Logue & Mobley and Robert H. Kelley, all of Houston, 
for appellee. 


LANE, J. 


This suit was brought by the St. Louis, Brownsville & Mexico Railway Com- 
pany, hereinafter called the railway company, against the United States Fire In- 
surance Company of New York, hereinafter called the insurance company, to re- 
cover the value of two certain lots of cotton, one of which is described as transit 
cotton, which was of the value of $29,996.84, and the other described as city cot- 
ton, which was of the value of $52,779.21, both of which were destroyed by fire. 

The suit was brought upon a fire insurance policy issued by the insurance 
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company to the railway company, the parts of which pertinent to the issues in con- 
troversy are: That it is for the sum of $500,000, and is known as a blanket policy 
covering cotton which might be destroyed by fire for the loss of which the rail- 
way company would be legally liable. 

By Section 1 it is provided that: 

“|. This company agrees to indemnify the assured for payments on account 
of their legal liability as common carriers, warehousemen, bailees or forwarders 
except as hereinafter provided, for loss or damage by fire to cotton in bales, lint- 
ers, grabbots and/or loose cotton in sacks.” 

The policy provides that it extends to and attaches to and covers the legal li- 
ability of the railway company at the Aransas Compress & Warehouse Company 
at Harlingen, Tex.; that the insurance company agrees to indemnify the railway 
company for loss or damage by fire to cotton in bales, not in its possession as 
common carrier or warehouseman, while on the premises of Aransas Compress 
Company at Harlingen, Tex., and in or on streets, side tracks, sidewalks, cars, or 
platforms adjacent thereto. It further provides as follows: 

“This Company agrees to indemnify the assured for payments on account of 
their legal liability as common carriers, warehousemen, bailees or forwarders, ex- 
cept as hereinafter provided, for loss or damage by fire to cotton in bales, linters, 
grabbots, and/or loose cotton in sacks. 

“This insurance does not indemnify the assured on account of any loss or 
damage as follows: 

“Cotton while in open or stock cars, at rest or in motion.” 

That the insurance covers cotton and cotton linters while on tracks, and 
other facilities leased, used, or operated by the railway company. 

It further provides: 

“It is understood and agreed that in respect to cotton under bills of lading at 
compresses, this policy does not cover the assured’s liability for any cotton which 
is under the protection of any other policy of insurance, marine or fire (issued 
for the benefit of the assured), which would have applied if this policy had not 
been issued, and in the event of there being other insurance in force, it is under- 
stood that this policy shall not contribute therewith in the payment of any loss.” 

Again: “Other insurance permitted without notice until required.” 

Again: “This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the insured now has or shall hereafter 
make or procure any other contract of insurance, whether valid or not, on prop- 
erty covered in whole or in part by this policy.” 

It is alleged and shown by the evidence that 241 hales of the burned cotton, 
known as “transit cotton,” were covered by through bills of lading, which had 
been shipped from points other than Harlingen, but which had been stopped at 
the compress platform in Harlingen for unloading and compression. It is shown 
that 430 bales of the cotton, known as “city cotton,” burned while on the compress 
platform at Harlingen, for which the railway company had issued its bill of lad- 
ing, but, while each bale thereof was tagged and individually and distinctly marked 
as it came into the compress, and a record of each was kept so that when a ship- 
ment was ordered by the owner the compress could assemble the cotton by the use 
of such record, such bales of cotton were intermingled with other bales of cotton 
on the compress platform. When it was shown to the railway company, by a re- 
ceipt of the compress company, that the compress company held for an owner a 
certain described lot of cotton, and such receipt was delivered to the railway com- 
pany, it would, upon request of the owner, issue its bill of lading for such cotton, 
though it had not been assembled and formally marked for immediate shipment. It 
was alleged and shown that the “transit cotton” was in seven closed cars. Unloading 
slips were made out by the railway employees for six of said cars, which des- 
cribed the cars, showed the number of the bills of lading, date, point of origin, 
destination, number of bales, etc.; that these unloading slips were delivered to the 
compress company so that the cotton might be unloaded and compressed while in 
transit; that said six cars were by the railway company set on the unloading track 
of the compress company and at the usual place for unloading such cotton; the 
railway company kept a man on the yards whose duty it was to break the seals 
on the cars at the time the compress company began to unload same, and who as- 
sisted in checking the cotton out of the cars. As to these six cars, the railway 
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company had done everything it could do or was required to do in order to de- 
liver the cars into the custody and possession of the compress company, and the 
employee whose duty it was to break the seals was on the yards ready to break 
the seals on these cars when requested by the compress company to do so. The 
seventh car was placed on the track, as were the other six, and for the same pur- 
pose, about one hour before the fire occurred, but no unloading slip had been made 
out for it. 

The insurance company answered by general demurrer, special exceptions, 
general denial, and specially alleged that there was no legal liability upon the rail- 
way company to make payment for loss of the cotton, in that the policy sued on 
contains a provision to the effect that the policy did not cover the assured’s liability 
for any cotton under protection of any other policy of insurance issued for its 
benefit, and that as to the “transit cotton,’ it was covered by a policy issued 
by the Camden Company. to the Aransas Compress Company for the benefit 
of the assured, and therefore such “transit cotton” was not under the pro- 
tection of the policy sued on at the time it was burned, and that as to the 
“city cotton” burned on the compress platform, it had not been delivered to and 
accepted by the assured for immediate shipment as a common carrier, notwith- 
standing a bill of lading had been issued therefor by the assured; that the bills of 
lading issued for the “city cotton” were issued in accordance with rules and reg- 
ulations of the Railroad Commission of Texas, which provided that in such cases 
the shipper or compress company should assume the additional risk of insurance 
involved by such act; therefore, there was no legal liability on the part of the 
assured, the railway company, to pay for “city cotton” burned on the compress 
platform. 

The general demurrer and special exceptions of the insurance company were 
overruled by the court. 

The case was tried by the court without a jury, and judgment was rendered 
for the railway company for $52,779.21 as the value of the “city cotton,” and for 
$29,996.84 as the value of the “transit cotton.” From such judgment, the insurance 
company has appealed. 

Appellant’s first proposition relates to the “transit cotton” only. It is insisted 
thereby that the court erred in rendering judgment for appellee for the value of 
such cotton, because the undisputed evidence shows that at the time it was burned 
it was under the protection of another policy of insurance issued to Aransas Com- 
press Company, for the benefit and account of appellee, by the Camden Fire In- 
surance Company. of New Jersey, it being expressly stipulated and agreed by the 
terms of the policy sued on that it did not cover appellee’s liability for any cotton 
under the protection of any other policy of insurance issued for the benefit of 
appellee. 

[1] The majority of this court sustains the above contention of appellant. 
We have already stated the facts shown’ by the undisputed evidence, which we 
hold clearly show that at the time the “transit cotton” was burned appellee was 
in such possession thereof as a common carrier as rendered it legally liable 
therefor. 

The policy sued on by its provisions declares clearly and unambiguously that: 

“It is understood and agreed that in respect to cotton under bills of lading 
at compresses, this policy does not cover the assured’s liability for any cotton 
which is under the protection of any other policy of insurance, marine or fire, 
(issued for the benefit of the assured), which would have applied if this policy 
had not been issued, and in the event of there being other insurance in force, 1t 
is understood that this policy shall not contribute therewith in the payment of 
any loss.” 


At the time this cotton was burned, there was in force and effect an insur- 
ance policy of the Camden Fire Insurance Company of Camden, N. J., issued 
to the Aransas Compress Company of Harlingen (by which was meant the 
Aransas Compress & Warehouse Company), for the benefit of appellee, which 
policy contained, among other things, the following provision: 

“For account of the Assured Aransas Compress Company this company 
agrees to indemnify the hereinafter named Transportation Line or Lines for 
payments on account of legal liability as common carriers or warehousemen for 
loss or damage by fire to cotton and/or cotton linters in bales under through bills 
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of lading, originating at a place other than the compress of this assured and 
consigned to a destination beyond the compress of this Assured and stopped en 
route for the purpose of compression and re-shipment, only while in the custody 
of the assured and while contained in any of the buildings, sheds, platforms 
and/or yards on the hereinafter described premises of the assured, and in closed 
cars on side-tracks customarily used and available for loading and unloading at 
said compress.” 

That the policy just referred to was intended to cover “transit cotton” is ap- 
parent, and that the cotton in question was transit cotton is admitted. 

[2] We think it was clearly intended by all parties to each of the policies 
of insurance that such policies should protect the railway company for all cotton 
covered by its through bills of lading while the cars into which it was loaded 
were stopped en route for compression, that is, taken from its trains and placed 
at the compress that they might be unloaded and the cotton compressed. 

It is contended by appellee that the section of the policy sued on, which we 
have quoted, cannot be called to the aid of appellant, for the reason that the 
taking of other insurance on “transit cotton” covered by the policy sued on is 
in one of its provisions allowed in the following words: “Other insurance per- 
mitted without notice until required.” 

We cannot agree to such contention, even if the section quoted by us stood 
alone. Such however, is not a fact, as there is to be found in the policy the fol- 
lowing provisions: 

“This policy is made and accepted subject to the foregoing stipulations and 


conditions and to the following provisions and conditions printed on the back 
hereof.” 


On the back of the policy is this provision: 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void if the insured now has or shall hereafter make 
or procure any other contract of insurance, whether valid or not, on property 
covered in whole or in part by this policy.” 

[3] It is apparent that the section of the policy sued on, relied upon by ap- 
pellee as allowing other insurance, is so vague and uncertain as to render its 
meaning difficult, if not entirely incomprehensible. Therefore, those sections of 
the policy quoted by us providing for a release of liability if other insurance 
covered the cotton insured should prevail. 

[4] Where, as in this case, there are provisions in an instrument of writing 
which are in clear and decisive terms, they cannot be ignored or modified by 
another provision in the same instrument which is vague and uncertain in its 
terms. Such clearly expressed intention and terms will not yield to doubtful con- 
structions in other parts of the instrument. 

[5] It is obvious from the policy as a whole that it was intended to prevent 
what is known as double insurance. The real purpose was not to permit but to 
prevent the coverage of the cotton by other or additional insurance. 

For the reasons above expressed, so much of the judgment as awards to 
appellee $29,996.84 for the loss of the “transit cotton” is reversed, and judgment 
as to that item is here rendered for appellant. 

We now return to a consideration of the issues relative to the “city cotton.” 

By its second and third propositions, appellant insists that the court erred 
in overruling its demurrer and its special exception No. 1, addressed to so much 
of the plaintiff's petition as relates to the “city cotton.” 


We have carefully read and considered the plaintiff's petition and also its 
trial amendment and, after having done so, we conclude that when the two are 
read together they are sufficient to present a cause of .action and to fully advise 
the defendant of the nature of the same. We therefore overrule appellant’s com- 
plaint of the action of the court in overruling its demurrer and special exception. 

By its fourth proposition, appellant insists that the court erred in admitting 
certain evidence. 

[6] There is nothing in the record before us to show that any exception was 
taken to the admission of the evidence, the admission of which is complained of 
in the proposition; therefore, the proposition cannot be considered. 

__ By its fifth proposition, appellant contends that the court erred in rendering 
judgment for appellee, the railway company, for the value of the “city cotton,” 





1370 The Insurance Law Journal, Vol. 77 [Dec., 1931 


as appellee, the plaintiff below, alleged that it was liable to the owner thereof 
for its loss on the ground that it had issued its bills of lading therefor at the 
time the cotton was burned and was therefore liable as a common carrier; that 
as a fact the cotton had not, at the time it was burned, been delivered to or 
received by appellee as a common carrier for immediate shipment; that, though 
such bills of lading had been issued at the time the cotton was burned, there 
were still certain acts necessary to be done by the shipper or the compress com- 
pany, as the owners’ agent, before complete control over the cotton could have passed 
to appellee railway company; that, such being the case, no legal liability rested upon 
appellee as a common carrier to pay for such cotton, and therefore the policy sued 
on did not cover such cotton. 

We overrule appellant’s contention. The “city cotton” was cotton placed upon 
the compress platform by numerous owners. When this cotton was so placed 
upon the platform, it was weighed by the compress, and an individual ticket was 
issued to the owner by the compress for each bale, showing a number corres- 
ponding to the number of a tag placed on the bale, the name of the owner, the 
name of the ginner who ginned it, and the gin number. The compress made and 
kept a record of the tickets it issued, so that each bale could be identified; the 
tickets mentioned were receipts of the compress company and given to the in- 
dividual owner, showing the receipt of his cotton by the compress company. If 
any owner of cotton holding such receipt desired to ship his cotton over the 
railway of appellee, he would return to the compress company the receipt or re- 
ceipts issued by it for the cotton which he desired to ship and furnish the com- 
press company with a list of the bales of such cotton; upon the return of such 
receipts, the compress company would issue to the owner, the proposed shipper, 
a clearance receipt; upon delivery of such clearance receipt, which showed that 
the compress company held for the shipper certain described bales of- cotton, by 
the shipper to the railway company, such company would, as it did in this case, 
issue to the shipper its bills of lading covering such bales; the “city cotton” in- 
volved in the present suit was at the time it was burned owned by one Sam Botts, 
who had purchased the same from various owners holding receipts of the com- 
press company, which receipts were delivered to Botts, and which were by him 
delivered to the compress company in exchange for the clearance receipt above 
mentioned; after Botts got such clearance receipt, he delivered it to the ap- 
pellee railway company. He then made out the bills of lading, which were issued 
to him by the railway company. 

W. M. Hundley, local freight agent for the railway company at Harlingen, 
testified that the railway company takes these compress clearance receipts with 
the understanding that the compress is to compress and deliver the cotton to the 
railway company. The effect of his testimony, as we understand it, is that after 
the clearance receipts are delivered to the railway company and the bills of lading 
are issued to the owner, the railway company no longer depends upon the shipper 
to do anything further before the cotton is shipped, and that: it accepts the com- 
press company as its agent to see that the cotton is properly prepared for ship- 
ment. He testified as follows: 

“After the shipper gets the bill of lading he does not have anything more to 
do with the cotton.” (Italics ours.) 

Testifying further, he said: 

“By the term ‘city cotton’ is meant cotton that is trucked into the compress 
from various gins in Harlingen and near-by points. In regard to the customary 
steps taken by our office, leading to the issuance of a bill of lading on city cot- 
ton which is going to be shipped out—we do not issue a bill of lading until 
we receive what we call a clearance from the compress company, which shows 
the name of the shipper, destination, the number of bales, marks and something 
like that. We will not issue a bill of lading until we had been furnished with a 
cotton clearance signed by the compress company. This group of papers which 
have just been exhibited to me are compress clearances, the kind we accept as 
authority for signing bills of lading.” 

It is shown that the railway company did not maintain a platform at Har- 
lingen for handling cotton offered it for shipment; that it had for a long time 
used the compress platform for such purpose, and would issue bills of lading for 
cotton on such platform. 
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[7, 8] We think the evidence shows a state of facts which made the railway 
company legally liable for the “city cotton” after it issued its bills of lading 
therefor, and that the policy sued upon covered the same. There is no contention 
that such cotton was covered by any policy other than the one sued on. Upon 
the question of delivery, see Adoue v. Seeligson, 54 Tex. 593. 

In Missouri, K. & T. R. Co. v. Union Insurance Co. (Tex. Civ. App.) 39 
S. W. 975, 976, the question involved an insurance policy, one of its provisions 
being as follows: 

“That the insurance company shall be liable on cotton in bales consigned to 
the compress company by the Missouri, Kansas & Texas Railway Company, a 
common carrier, for compressing or awaiting shipments.” 

In passing on the questions at issue in that case, the court said: 

“The cotton in question, it is true, was not delivered to the compress company 
by the carrier, but was delivered to the compress company by a shipper who de- 
sired to ship over the appellant’s road. After the delivery to the compress com- 
pany of the cotton in question, bills of lading were issued by the appellant, cov- 
ering the cotton, and it was class-marked as the cotton described in the bills of 
lading. 

“We think the possession of the cotton by the compress company, holding 
it for the carrier, for the purpose of shipment, falls within that class of cotton 
covered by the contract of insurance; that after bills of lading were issued for 
the cotton, and it was designated as the cotton covered by the bills of lading, it 
was in the possession of the compress company as agent for the carrier. And 
we think the spirit and reason of the contract of insurance covers cotton of this 
class,—as much so as if it had been directly consigned and delivered to the 
compress company by the carrier.” (Italics ours.) 

[9] There was no evidence tending to show that this “city cotton” was left 
with the compress company for storage after the bills of lading were issued, or 
that it was subject to further shipping orders, but the only reasonable inference 
to be drawn from the evidence is that the bills of lading were obtained by the 
shipper with the intent that his cotton should go forward to the consignee. The 
issuance of the bills of lading was, we think, prima facie proof that the cotton 
was delivered for immediate shipment, and there is not a scintilla of evidence to 
the contrary. 

For the reasons expressed, so much of the judgment as is in favor of ap- 
pellee for the sum of $29,996.84, the value of the “transit cotton,” is reversed, 
and judgment as to that item is here rendered for appellant. The remainder of 
the judgment, except as to costs, however, remain undisturbed, and the same is 
affirmed. 

Reversed, and rendered in part; affirmed in part. 

Pleasants, C. J., concurs. 

Graves, J. (dissenting). 

The judgment of the trial court should have been affirmed in toto, it seems to 
me, for these two reasons: (1) Concededly, the policy sued on covered the 241 
bales of “transit cotton” burned in cars on the premises of the compress com- 
pany at Harlingen, unless at the time of the fire it was “under the protection 
of any other policy of insurance,” and the Camden policy—solely depended upon 
as constituting that protection—did not do so, because, by its express terms as 
written, it applied to such transit cotton “only while in the custody of the as- 
sured,” whereas this cotton, by what appears to have been the undisputed proof— 
at any rate from evidence of such force as requires the presumption of a finding 
to that effect below—had not been delivered by the railway company to the com- 
press company (the assured), hence, never came into the custody of the latter 
at all; (2) the section of this policy providing: “Other insurance permitted with- 
out notice until required,” expressly pleaded by the appellee as negativing the 
other recitation declared upon by appellant that it did “not cover the assured’s 
liability for any cotton which is under the protection of any other policy of in- 
surance,” constituted such a direct contradiction, in its terms as to nullify this 
last-quoted declaration, the evidence wholly failing to show that appellant ever 
during the life of the contract either required any notice affecting or interdicted 
the existence of other insurance. 


The compress company of Harlingen—not the appellee railway company— 
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was the assured named in the Camden policy, and that it was meant to cover 
such cotton as these 241 bales, which were still unloaded in closed cars at the 
former’s customarily used platform for loading and unloading purposes, “only 
while in the custody of the assured” seems to me obvious from the text from 
it to that effect that is fully quoted in the majority opinion; so the inquiry is 
reduced to one of whether or not the custody of this cotton had in fact passed 
to the compress company at the time the fire occurred; on this feature, appel- 
lant’s able counsel say, “so far as the matter of passing custody and control of 
the cars from the railway company to the compress company was concerned, 
everything necessary and requisite to be done had been done, and this court held: 

“We think it was clearly intended by all parties to each of the policies of 
insurance that such policies should protect the Railway Company for all cotton 
covered by its through bills of lading while the cars into which it was loaded 
were stopped en route for compression—that is, taken from its trains and placed 
at the compress that they might be unloaded and the cotton compressed.” 

The undisputed evidence appears to induce a conclusion directly to the con- 
trary, that is, that the mere placing of the cars at the unloading platform to 
be unloaded did not of itself effect a change, in the custody of the cotton therein 
contained from the carrier to the compress company; the invariable course ot 
dealing between the two companies with respect to the delivery of “transit cot- 
ton” by the railroad to the compress, which was pursued in this instance, was 
fully and uncontrovertedly stated by the local agents of both concerns in charge 
of that business for them to be, in material substance: When such cotton was 
received in the switchyards at Harlingen, the first thing done was for the raii- 
way company to make up from the waybills that had come in with the train 
“compress unloading-slips in duplicate, giving full reference on that slip, in 
order that the compress may know it is not for concentration, and it is checked 
out the same as any other cotton”; those slips would be taken and delivered to 
the compress company, the cars would be placed at its platform for that purpose, 
and then unloaded under a joint checking of the cotton as it came out by 
representatives of both companies, after which the compress superintendent would 
retain one of these slips, delivering the other one to the railroad agent, in that 
way only effecting a delivery of the cotton to and placing the custody of it in 
the compress company. 

That indespensible process was not followed with reference to these seven 
cars of cotton, no such joint check had been made, the undisputed testimony 
being that, “none of the seals were broken on July 30 or 31, 1926, on any of 
these cars; those cars had not been unloaded and had not been checked, and the 
delivery receipt had not been executed by the Compress Company.” 

This state of facts differentiates the case thus made from Texas Midland 
R. R. v. H. L. Edwards & Co., 56 Tex. Civ. App. 643, 121 S. W. 570, 574, where 
the individual bales of cotton had been physically delivered upon the platform 
of. the compress, that not only being the customary place for the receipt of all 
cotton intended for shipment over the railroad connecting with it, but the duty 
of receiving and checking it for the purpose also being—likewise in conformity 
to uniform custom—performed by the superintendent of the compress; wherefore, 
nothing remaining for the shipper to do in furtherance of the shipment, the 
court held: “The facts show a delivery of the cotton to the railroad for trans- 
portation prior to the fire’; here, on the other hand, there had by the uncon- 
troverted testimony been no delivery to the compress before the fire, because it 
yet remained for both it and the carrier to conduct the joint check that was 
necessary under their mutual and invariable method of handling the business to 
transfer the custody of the cotton from the railroad company to it 


The custom and habitual practice thus shown, in contemplation of which, it 
seems to me, the insurance company in this instance must be held to have con 
tracted, make this case more nearly analogous to Morgan v. Dibble, 29 Tex. 10/, 
119, 94 Am. Dec. 264 in which the court said: 

“The testimony in the record is to the effect, that by the usage of the trade 
goods were not regarded by the carrier or consignees as delivered until they 
were checked off by the agent of the former to the draymen. * * * 

“The goods must also be tendered in a proper time and manner, as_well as 
place, to relieve the carrier from responsibility. Hence it must be within busi- 
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ness hours, and under such circumstances that the consignee may receive and 
put his goods away consistently with their safety. And it is the duty of the 
carrier to hold the goods in his custody until this may be done, and while he 
does so he continues to hold them under his responsibility as carrier.” 

See, also, Michigan Central R. Co. v. Mark Owen & Co., 256 U. S. 427, 41 
S. Ct. 554, 65 L. Ed. 1032. 

So, conformably with the quoted principle, I think this cotton, in the ab- 
sence of its having been jointly “checked out the same as any other cotton,” was 
at the time of this fire still held in the custody and under the responsibility as a 
carrier of the appellee. 

That, indeed, is the majority view also, as this statement in the opinion dis- 
closes: 

“We have already stated the facts shown by the undisputed evidence, which 
we hold clearly show that at the time the ‘transit cotton’ was burned appellee 
was in such possession thereof as a common carrier as rendered it legally liable 
therefor.” 

The appended judgment holding the Camden policy a bar notwithstanding, 
however, is clearly a non sequitur, when you construe it as covering this cotton 
“only while in the custody of the assured,” as I think must be done. 

As concerns the conflicting provision, “Other insurance permitted without 
notice until required,” referred to as section 23 of appellant’s policy, this com- 
ment in appellee’s brief seems to me to be apropos: 

“To say in one breath that other insurance is permitted without notice, and 
in the next that if other insurance is taken, the present insurance will be ipso 
facto annulled, seems to us so clear a contradiction as to require no argument or 
exposition.” 

If, standing alone, it needs any clarification at all, that is plainly supplied by 
other portions of the policy’s context as a whole, where the possible coexistence 
of other insurance in indicated contingencies is not only recognized, but this 
requirement of notice from the insured to the insurer about it is amplified by 
specifying that an inventory of it be furnished. 

It may be conceded that the objective of the conflicting provision, if standing 
alone, would be to prevent double insurance, but when, as here, it is left stand- 
ing side by side with another of equal dignity, explicitly permitting such a dupli- 
cation so long as the insurer did not require the information about it exacted in 
other instances, I cannot see that it must he given that effect vel non. 

This dissent from only so much of this court’s judgment as reversed any 
part of that rendered below is respectfully entered. 
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1. INSURANCE. 
Contract of insurance, like any other contract, relates to parties executing it. 
(For other cases, see Insurance, Dec. Dig. § 156[1].) 

z. INSURANCE. 

Where, after issuance of fire policy, husband parted with half interest there- 


to wife, provisions of policy against change of interest held violated preclud- 
ing recovery 
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(For other cases, see Insurance, Dec. Dig. § 328[4].) 

Error to Circuit Court, Bedford County. 

Notice of motion for judgment by C. M. Daniel and another against the 
Bedford County Association of the Farmers’ Mutual Fire Insurance Company 

Virginia. Judgment for defendant, and plaintiff brings error. 







Affirmed 
Argued before Prentis, C. J. 





1 , and Campbell, Epes, Hudgins, and Browning, 





Jos. C. Smith and Caskie, Frost & Coleman, all of Lynchburg, for plaintiffs 
error 
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Lowry & Burks, of Bedford City, for defendant in error. 

CAMPBELL, J. 

On the 19th day of April, 1929, C. M. Daniel and Grace Daniel filed the 
following notice of motion against Bedford County Association of the Farmers’ 
Mutual Fire Insurance Company of Virginia: 

“You are hereby notified that on the 4th day of May, 1929, in the Circuit 
Court for the County of Bedford, between the hours of ten A. M. and 5 P. M., 
or as soon thereafter as it may be heard, the undersigned will move the said 
Court for a judgment against you in the sum of One Thousand ($1,000.00) 
Dollars, together with costs incident to this proceeding, which amount is justly 
due to the undersigned from you, by reason of the following facts, to-wit: 

“That on December 17, 1920 you issued to the undersigned your policy of 
insurance, which is herewith attached to and made a part of this notice of 
motion, by which you contracted to insure the said undersigned against loss 
or damage by fire to a certain dwelling house located in Bedford County, Vir- 
ginia, near Boonsboro, on Chapel Hill Road. 

“That thereafter, to-wit, on the 6th day of November, 1928, said dwelling 
house was totally destroyed by fire, causing the undersigned the aforesaid dam- 
age of $1,000.00. 

“The undersigned further avers and charged that he has performed all the 
conditions of said policy, and violated none of its prohibitions. 

“Respectfully submitted, 
“C. M. Daniel, 
“Grace Daniel.” 

The facts appearing in the record may be summarized thus: In April, 1919, 
C. M. Daniel entered into negotiations with Charles Williams and Laura Wil- 
liams, his wife, for the purchase of a tract of land situated in Bedford county; 
the purchase ‘money amounting to $62.50, was delivered to J. E. Daniel, a 
brother of C. M. Daniel, and on April 29, 1919, the negotiations were completed 
in the city of Lynchburg; for some unexplained reason, the property, instead 
of being conveyed to C. M. Daniel, was by Williams and wife conveyed to J. 
E. Daniel. Some time subsequent to the date of purchase, C. M. Daniel erected 
a dwelling upon the land at a cost of $1,500; on December 17, 1920, C. M. Daniel 
applied to an agent of the defendant for a policy of fire insurance on the dwell- 
ing, and on that date a policy in the sum of $1,000 was issued and delivered to 
him; on October 17, 1924, J. FE. Daniel conveyed the property to C. M. Daniel and 
Grace Daniel; this deed, though delivered to the grantees, was never recorded; 
on the 4th day of January, 1927, C. M. Daniel, acting for his brother, J. E 
Daniel, applied to C. M. Roberts of Lynchburg, Va., for a loan of $400; the 
loan was made by Roberts and secured by a deed of trust upon the property 
executed by J. E. Daniel, but C. M. Daniel was required to indorse the note 
executed by J. E. Daniel; the check was made payable to J. E. Daniel and by 
him cashed and a portion of the proceeds turned over to C. M. Daniel (as we 
think the record clearly shows). Some time after the latter negotiation, C. M. 
Daniel, who had been occupying the dwelling, moved to the city of Lynchburg; 
on November 6, 1928, the building was totally destroyed by fire. The Home 
Insurance Company paid the amount of its policy to C. M. Roberts, trustee, who 
in turn cancelled the note executed by J. E. Daniel. 

The defendant denied liability and defended on the grounds: 

“(1) That there had been a change of interest within the meaning of the 
policy. 

“(2) That there had been additional insurance without the consent of th: 
Association.” 

There was a trial by a jury which resulted in a verdict for the defendant 

Plaintiff in error complains of the action of the court in overruling the 
motion to set aside the verdict as contrary to the law and the evidence and in 
giving and refusing certain instructions. 

The first ground of defense relied upon by the defendant relates to this pro- 
vision of the policy: “That if at any time there shall be a change of title or 
ownership of the within described property, the obligations of the insured and 
the Association shall at once cease.” 

[1] It is a well-recognized rule that the object of providing against a change 
of title is to guard against a diminution in the strength of the motive which the 
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insured may have to be alert in the protection of his property. It is a reason- 
able supposition that in every contract of insurance stress is laid on the char- 
acter of the insured. The contract of insurance, like any other contract, relates 
to the parties executing the contract. 

[2] In the case at bar the contention of plaintiffs that no change of interest 
:n the property has occurred seems to us an anomaly, in view of the fact that 
though the contract of insurance was entered into between C. M. Daniel, the 
alleged owner of the property, and the defendant, Grace Daniel is a party 
plaintiff and is asserting a claim against the defendant as a one-half owner of 
the property, though she is not a party to the contract of insurance. That she 
is a joint owner of the property is settled beyond dispute by the conveyance 
from J. E. Daniel to C. M. and Grace Daniel. If it be conceded that a mistake 
was made by Williams and wife in conveying the property to J. E. Daniel, and 
that C. M. Daniel was the equitable owner at the time the policy was issued to 
him, the fact still remains that after the contract of insurance was entered into, 
C. M. Daniel parted with a half interest in the property, in plain derogation of 
the terms of the contract of insurance. 

The court instructed the jury that if they believed that from the date of 
issuance of the policy until the date of the fire there had been a change of 
interest in the property, then they should find for the defendant. 
committed by the court in giving the instruction. 

In Western Assurance Co. v. Stone, 145 Va. 776, 134 S. E. 710, 714, 48 A. L. 
R. 1009, Judge Burks quotes with approval the following from Ayres v. Hartford 
Fire Insurance Co., 17 Iowa, 176, 85 Am. Dec. 553: “Any change in, or transfer 
of, the interest of the insured in the property of a nature calculated to make 
the insured less watchful in guarding and preserving the property from destruc- 
tion by fire, is in violation of the policy.” 

From our examination of the record we have no doubt that the jury deter- 
mined the issue correctly. To permit a recovery leads to this result: For a 
building erected in 1920 at an approximate cost of $1,500 and destroyed by fire 
in 1928, plaintiff, or rather, plaintiff and J. E. Daniel, would receive the sum of 
$1,400. While it is unnecessary for a decision of the case to discuss the question 
of additional insurance, we are of opinion that the preponderance of the evi- 
dence is in favor of the contention of defendant that C. M. Daniel was cogniz- 
ant of, if not the procurer of the additional insurance. 


We find no error in the judgment of the trial court, and it is affirmed. 
Affirmed. 


No error was 


DICKENSON COUNTY BANK, Inc., et al. v. ROYAL EXCHANGE 
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160 Southeastern Reporter 13. 
1. INSURANCE. 

Where insured property was sold under trust deed and purchased by insured 
and beneficiary, there was no change in ownership thereof within fire policies. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

Appeal from Circuit Court, Dickenson County. 

Suit by the Dickenson County Bank, Inc., and others, against the Royal 
Exchange Assurance of London, England. After the entry of a decree dismis- 


sing the bill, complainants’ petition for leave to file a bill of review was denied, 
and complainants appeal. 


Reversed and rendered. 
Argued before Campbell, Epes, Hudgins, Gregory, and Browning, JJ. 
A. A. Skeen, of Clintwood, for appellants. 


R. E. Chase, of Clintwood, and Alexander H. Sands, of Richmond, for 
appellee. 


Brownie, J. 


This suit is brought to reform a fire insurance policy and to enforce it 
for the benefit of the complainants in the bill mentioned; they being, A. A. 


Steele, the Dickenson County Bank, Inc., and Louverna Fleming, administratrix 
of the estate of C. P. Fleming, deceased. 
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In the early part of the year 1921 the said A. A. Steele and C. P. Fleming 
constructed a hotel in the town of Clintwood, Va., and to procure the money 
necessary to this project they borrowed from the Dickenson County Bank, Inc., 
the sum of $12,000, and on the 14th of May, 1921, they executed a deed of trust 
on the said hotel property to secure the Dickenson County Bank the said amount, 
and therein contracted to carry insurance to the amount of $12,000 for the 
benefit of the said bank. 

It is alleged that the owners of the said property applied for insurance 
through the Fulton Insurance Agency of Norton, Va., a general insurance 
agency for such insurance, and that through the said agency there was placed 
on the said property insurance amounting to $7,500. It was carried by different 
companies, being divided among them, as is the custom of such agencies. To all 
of these policies was attached the union or standard mortgage clause for the 
benefit of the said bank, and it is further alleged that these policies were renew- 
ed from year to year down to the year 1929, and that for the year 1926 three 
policies for $2,500 each were written on said property for the period of one 
year, one carried by the defendant, Royal Exchange Assurance, and two carried 
by the American Insurance Company; that, when these policies expired in 1927 
and were again renewed to extend through a like period of one year to 1928, 
the one for $2,500, written through the defendant company, was renewed as it 
had been previously written, carrying the said standard mortgage clause, an- 
other of the said policies for $2,500, written through the American Insurance 
Company, was renewed for a like period which also carried the said standard 
mortgage clause, and both of these policies were again renewed and extended 
into the year 1929, and were in effect at the time the property was destroyed 
by fire, which was on April 30, 1929; that the third policy for the said sum of 
$2,500, at its expiration date in 1927, was renewed in the following manner, that 
is to say: It was split or divided into two policies of $1,250 each, one of which 
was carried through the defendant, the Royal Exchange Assurance, extended, 
by renewal, to the year 1929, and the other was carried through the Eagle Star 
& British Dominion Insurance Company and by renewal extended to year 1929, 
both of which were in effect when the said property was destroyed as afore- 
said; that the said policy of $2,500 which was divided, as above set out, when 
the division occurred, in the year 1927, written through the American Insurance 
Company, and carried the standard mortgage clause, and the $1,250.00 policy, 
part thereof, written through the Eagle Star Company also carried the said 
standard mortgage clause, but the $1,250 policy written through the defendant 
company did not have the said union or standard mortgage clause attached 
thereto, nor did its renewal in 1928, which was in force at the time of the said 
fire; that the absence of the said clause from the said policy was caused by 
the inadvertence and mistake of the said Fulton Insurance Agency, which omis- 
sion was unknown to the insured or the Dickenson County Bank, beneficiary 
in said deed of trust; that thus at the time of the fire there were in force and 
effect four insurance policies, aggregating the original sum of $7,500, three of 
which carried the said clause, and the one, which is the subject of this contest, 
did not carry it, but should have, and would have, but for the mutual inadver- 
tence and mistake of the said insurance company and the insured and the 
beneficiary in the said trust deed, the complainant bank; that all of the policies 
evolved from the original insurance of 1921 and came down by renewal through 
the successive years to the date of the destruction by fire; that, when the insur- 
ance was originally effected through the said agency, W. W. Pressley, who was 
the trustee in the said deed of trust and cashier of the said complainant, the 
defendant bank, notified the said insurance agencies of the indebtedness of the 
owners of the property and the grantors in the said deed of trust to the said 
bank, and requested that the said standard or union mortgage clause should be 
attached to the insurance policies, carrying the said insurance, for the benefit 
of the beneficiary in said trust deed, the said bank; that from time to time the 
said trustee reminded the said agency of the desire of the said bank to keep 
the said clause attached to the policies of insurance; that it was the intention 
of the said agency so to do; and that the same was not done, in the case of 
the policy herein contested, was not known to the insured or said trustee or 
the said complainant bank until after the fire. 

The whole matter in controversy here is absolutely shorn of any charge 
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of fraud on the part of any one. There is not even a suggestion of it; no ques- 
tion of overinsurance; not a suspicion as to the origin of the fire; no indict- 
ment of the good faith of any one. 

The complainants at first instituted an action at law to recover on the said 
policies which were in effect. It may properly be said here, it appearing in the case, 
as developed by the briefs, that the insurance money, represented by the pol- 
icies which carried the standard mortgage clause, was collected by judgment in 
the said action at law. The complainants alleged that neither their counsel nor 
themselves at the time of the institution of their suit at law had discovered that 
the said policy, here contested, did not contain the said standard or union mort- 
gage clause, and, when they were apprised of this omission, they applied to the 
trial court to transfer their cause of action on policy in question to the equity 
side of said court, presenting their reasons therefor, which application was ap- 
proved by the court, which resulted in the filing of the bill-first above referred to. 

It may here be said that, the amount at first claimed in the action at law 
being in excess of $3,000, the defendant insurance company filed its petition for 
removal of the case to the appropriate federal court, but the subsequent action of 
the court, at the instance of the plaintiff, transferring to its equity side the $1,250 
claim, reduced the amount in controversy, which defeated the effort upon the 
part of the defendant insurance company to remove the cause to the federal juris- 
diction. 

The defendant insurance company filed its answer denying, in large part, the 
allegations of the bill as above detailed, and set up affirmative matter to the effect 
that the title to the hotel property was not as described in the policy of insurance; 
that Fleming and Steele were not the sole and unconditional owners of the same, 
their respective wives being co-owners, which fact was concealed from the defend- 
ant insurance company; that one of the described owners, C. P. Fleming, was 
dead at the time the said policy was issued; that the said policy, as written, was 
the true contract made by the parties and correctly embraced the understanding 
had between them, and that the complainants had had possession of all of the pol- 
icies, including the one in question, and should be precluded by lapse of time and 
delay, from undertaking to assert any right of reformation; that there were liens 
on the said property in the form of judgments, and suits had been instituted on 
such judgments to subject the said property to the payment thereof, and a decree 
was had for the sale of said property, and there had been an actual sale of same, 
all of which facts were never made known to the defendant company, and also that 
the complainants did not comply with the provisions of the said policy with re- 
spect to the notice in writing of the said fire, proof of loss, etc. 

[1] We note here that the sale referred to was not by public outcry, but the 
property was sold by the said trustee to the complainants, so that it may be fairly 
said that there was no change, on account thereof, in the ownership of the said 
property. 

The defendant company also filed a demurrer to said bill upon grounds em- 
braced in what has already been said, and there is no need to make further men- 
tion of this. 

The title deeds to the property and the decrees above referred to and papers 
relating to the various motions made were filed as exhibits with the bill and ans- 
wer by the respective litigants and the complainants presented four witnesses 
whose depositions were taken. There were no witnesses for the defendant insur- 
ance company, counsel for both sides filed comprehensive briefs, and on October 
14, 1930, the court entered its decree dismissing the complainant’s bill and award- 
ing costs to the defendant company, whereupon the complainant moved the court 
to transfer the cause back to its law side, which motion the said court refused, 
and the cause was ordered to be stricken from the docket. 

We do not think it necessary to take further notice of the said motion to 
retransfer the cause. 

On the 6th day of November, 1930, the complainants aforesaid prepared a bill 
of review, with which there was an accompanying petition for leave to file the 
same. It was alleged therein that their counsel accidently and unexpectedly came 
into possession of the three insurance policies written on said hotel property for 
the year of 1927 for the sum of $2,500 each, and that the said policies substantiated 
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the above allegations as to the union or standard mortgage clauses being attached 
thereto; that they were the predecessors of the four policies which were sued 
upon, including, of course, the policy here being contested; that at the time that 
the said chancery cause was submitted to the court for hearing and determination 
they were not in possession of said policies nor were they in possession of any 
information as to their location or thereabouts, and they were unable to produce 
them at that time; that the same was such after-discovered evidence as the court 
should take cognizance of; that the complainants or petitioners had not been 
guilty of fault or negligence in not discovering same; that the said evidence is not 
cumulative; and that its consideration should cause the court to vacate its said 
decree dismissing their bill and grant the relief originally prayed for, and af- 
fidavits of witnesses were filed in support of the allegations of the bill of review 
and petition. 

This petition was denied by the court. Three opinions with authorities were 
filed by the trial court in support of its rulings in dismissing the complainants’ 
bill, in denying the motion to retransfer the cause to its law side, and in dismiss- 
ing the petition for the bill of review. 

The character of the said opinions warrant the statement that they emanate 
from a careful, painstaking, and able judge. 

The arguments and briefs of the counsel for both sides, which were made a 
part of the record, were elaborate and enlightening, but, as applicable to many of 
the points raised and matters discussed, may be eliminated from our consider- 
ation of the issue in the case before us. 

The defendant insurance company takes the position in its reply brief that 
there is only one substantial issue involved which was disposed of by the court 
under the decree of October 14, 1930, by which the complainant’s bill was dismis- 
sed for lack of evidence sufficient to entitle them to the relief prayed for. 

The reply-brief of the complainants reveal that they are quite in agreement 
that this is the only issue to be considered and determined by this court. 

The assignment of error with which we have to deal is that the court erred in 
not reforming the policy and decreeing recovery in favor of the plaintiff. 

[2] That the courts have the power to reform written instruments is beyond 
controversy. 

In Ruling Case Law, vol. 23, p. 309, it is said: “The power to reform instru- 
ments is a corollary of the court’s power to compel the performance of agree- 
ments fairly and legally entered into, which is one of the peculiar branches of 
equity jurisdiction. Certain it is that there is no ground on which jurisdiction in 
equity is more fully estalished, more important or ancient and more readily enter- 
tained and freely exercised.” 

In Pomeroy’s Equity Jurisprudence, vol. 4 § 1376, we find the following: 
“Equity has jurisdiction to reform written instruments in but two well defined 
cases: 1. Where there is a mutual mistake,—that is, where there has been a meet- 
ing of minds,—their agreement actually entered into, but the contract, deed, set- 
tlement, or other instruments, in its written form, does not express what was 
really intended by the parties thereto; in such cases the instrument may be made 
to conform to the agreement or transaction entered into according to the inten- 
tion of the parties.” 

Our inquiry here is whether there really was a contract or agreement between 
the parties to the effect that a union or standard mortgage clause was to be at- 
tached to the policies carrying the insurance on the property which was destroyed 
by fire, and, if there was such an agreement, did it apply to the policy in question, 
which did not have such clause attached thereto, and was the absence of such a 
clause from the said policy occasioned by a mutual mistake of the insured and 
the insurer, and, if these elements, necessary to the relief of reformation exist in 
the case in judgment, were the complainants guilty of any inequitable conduct or 
negligence which would preclude them from asserting their right to such relief. 
All the evidence in the case must be viewed, considered, and weighed to find the 
answer to these queries. 

This court has said, in the case of Warner Moore & Co. v. Western Assur- 
ance Co., 103 Va. 391, 49 S. E. 499, 500: “That, while a court of equity has juris- 
diction to reform and enforce contracts of insurance on the ground of fraud or 
mistake, relief will not be granted in any case except where there is a plain mis- 
take, clearly made out by satisfactory and unquestionable proof.” 
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And Judge Burks, in Charles v. Charles, 127 Va. 604, 104 S. E. 823, 825, 23 
A. L. R. 943, thus restates the law: “In Bibb v. American Coal Company, 109 Va. 
261, 264, 64 S. E. 32, 34, it is said, ‘The existence of the mutual mistake must be 
conclusively established, but we prefer the statement of both earlier and later 
cases that it must be clear, convincing, and satisfactory, and such as to leave no 
reasonable doubt upon the mind that the writing does not correctly embody the 
intention of the parties.’ The two cases above as quoted are cited with approval 
by this court in the recent case of Puryear v. Home Insurance Co., 152 Va. 216, 
146 S. E. 251, Justice Holt delivering the opinion. The Puryear Case, by the way, 
is relied upon by both parties hereto to sustain certain of their contentions. 

[3] At the outset, we bear in mind that the proof must be clear, convincing, 
satisfactory, and such as to leave no reasonable doubt on the mind that the writ- 
ing does not correctly embody the intention of the parties. 

|4] The uncontradicted testimony on this point satisfies the legal require- 
ments as to its probative value. 

The union or standard mortgage clause in question is as follows: 

“Loss or damage, if any, under this policy shall be payable to the Dickenson 
County Bank, Incorporated, Clintwood, Virginia, as first mortgagee (or trustee) 
as interest may appear, and this insurance, as to the interest of the mortgagee (or 
trustee) only therein shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the within described property, nor by any foreclosure or other 
proceedings or notice of sale relating to the property, nor by any change in the ti- 
tle or ownership of the property, nor by the occupation of the premises for pur- 
poses more hazardous than are permitted by this policy; provided that in case 
the mortgagor or owner shall neglect to pay any premium due under this policy, 
the mortgagee (or trustee) shall on demand pay the same.” 

The testimony of the witnesses Fulton and Pressley is criticized by complain- 
ants’ counsel as vague, uncertain, and indefinite, and thus of little probative value. 

We do not undertake to say that Fulton was an ideal witness. Few persons 
are. But we must be mindful of the fact that the testimony of these witnesses 
was not contradicted, that they were not impeached, and that their testimony 
stands for what it is worth. The elder Fulton, who wrote the insurance in the 
beginning was dead at the time of the taking of this evidence. The witness ap- 
pears to have succeeded his father to the business of the Fulton Insurance Agency, 
and he wrote the last renewal policies, of which the policy in question was one. 
It will be further borne in mind that the witness Fulton was the general agent of 
the defendant company before and at the time he testified. 

We find in his testimony four separate and distinct statements that the unior 
or standard mortgage clause was omitted from the policy in question or the pol- 
icy to which it was the immediate successor through the error of his agency. 

“OQ. Have you looked to see that it was omitted on the one previous to that? 

“A. Yes, I checked that up in my policy, of course we wrote the previous 
policy and it was omitted through error. * * * 

“Q. Then as I understand you somewhere in this chain of policies, the union 
or standard mortgage clause was omitted from this policy through error, that 
didn’t attract your attention, is that correct? 

“A. Yes, that is correct. * * * 

“QO. Look at the other policy containing the mortgage clause and state whether 
r not you take it that the omission to attach it to this particular policy whenever 
it occurred, was a mistake upon the part of the Draftsman or writer of the 
policy ? 

“AT believe the same was an error because since the Clause had been at- 
tached to previous policies, and other policies covering this property.” 

On cross-examination, the witness was asked this question: 

“O. When the $2,500.00 policy was canceled, how do you explain how one 
$1,250.00 policy had the Standard Mortgage Clause, and the other didn’t have it? 

“A Because it would seem it was omitted through error.” 


Again he was examined as follows: 


“QO. After you received the notice of the deed of trust and the request for the 
mortgage clause to be attached to all the policies for the benefit of the Dickenson 
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County Bank, state whether or not it was your intention and your duty to attach 
this clause on all these policies, and state whether or not you intended to attach 
these ? 

“Mr. Chase: Objected to as immaterial and for reasons assigned above. 

“A. We received no notice from the insured that there was a mortgage on the 
property, the only notice I had that there was a deed of trust on the property 
was by the fact that the mortgage clause had been attached to previous policies, 
however, if it had been called to my attention that the clause was omitted from 
this particular contract, I would have seen that same was corrected.” 

We think it is fair to say that the witness in answering that they, meaning 
the insurance agency, had received no notice from the insured that there was a 
mortgage on the property, meant that such agency had not been notified formally 
to that effect since the death of his father. It was not at all likely that he, the 
youth that he was, was conversant with the request or instructions that were given 
to the agency during the lifetime of the father. That this is so, is clear in the 
light of the subsequent testimony of the witness Pressley. 

It is significant that the witness states in the same answer that he knew of 
the existence of the deed of trust by the fact that the mortgage clause had been 
attached to previous policies, and he was frank to say that, if his attention had 
been called to the fact that it was omitted from this particular contract, he would 
have seen that the same was corrected. 

If it was not this witness’ understanding that it was the intention of the in- 
surer and the insured that the clause should be attached to the particular policy, 
why would it have been a correction for him to have it attached thereto? 

Another question to the same witness: 

“Q. From the fact that the Mortgage Clause is attached to three of these pol- 
icies, state whether or not you take it that the holder of the deed of trust, the 
Dickenson County Bank, for whose benefit these clauses were attached, had at 
some time previous brought knowledge from him to your Agency with the re 
quest that this mortgage clause be attached, for the benefit of the holder of the 
deed of trust, in other words, you would not have attached the Mortgage Clause 
unless requested to do so? 

“A. We knew the policy would be void unless the mortgage clause is attached, 
and we would consider it our duty to attach it. 

“Q. That is one of the duties of your Agency to attach the mortgage clause 
when the mortgagee or holder requests it? 

“A. ¥CS, Si 

The witness l’ressley, in response to appropriate questions, stated that he was 
the cashier of the Dickenson County Bank at the time of the execution of the 
said deed of trust to secure to his bank the payment of the amount of its loan; 
that he notified and requested the writer of the insurance to attach the standard 
mortgage clause to all policies written on the said property for the benefit of his 
bank; that he had not knowledge that it had not been done in the case of the 
policy in question; that he asked the said agency to always keep the clause at- 
tached for the protection of his Bank, and that they said they would do so, and 
that he relied on them to effect the same; that at the time of the fire the amount 
of the existing indebtedness to his bank was $9,500, which was still due the said 
bank; that the direction or request made by him to the agency was oral; that the 
persons constituting the agency were at his bank quite often, sometimes for thi 
purpose of urging the owners of the property insured to pay the premiums, and 
that he would always tell them to see that the mortgage clause was properly at- 
tached; that he never examined this particular policy to see if it was attached, 
and, when he was asked if this policy had not been in his or his bank’s possession 
since it was issued, he replied that his bank kept an alphabetical file for the pol 
icies for the people of the town, in its vault, and that this policy was placed 
the Fleming file, and that Fulton would generally come to the bank and say that 
he was renewing policies, and would take out the old ones and put in the new 
ones, but that he did not examine them; that he regarded the Fultons as perfectly 
reliable insurance men. 

No witness was called by the defendant insurance company to contradict any 
of these statements. The evidence was not denied, and it must be taken as tru 

The evidence of the witnesses is not all; the attendant circumstances and co! 


nected facts of the case are of potential probative value. 
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The bank’s loan to the insured was a definite and distinct sum. The amount 
was of sufficient size to justify the agency handling the insurance, as its security, 
as it did, to divide the amount among four different insurance companies, so that, 
in the event of loss, the burden would not fall heavily upon any one company. 
It would be strange indeed to more perfectly secure one portion of a single sum by 
the employment of the standard mortgage clause, and not another. The indebted- 
ness had not been discharged by payment; the major part of it was still in exist- 
ence. 

No reason, satisfactory or otherwise, has been given by the insurance com- 
pany in explanation of the important fact that three of the insurance policies, 
which were in effect at the time of the fire carried the said mortgage clause and 
the one in question did not. In our opinion the only explanation of this apparent 
anomaly is that it happened, as the witnesses have testified, through inadvertence 
and mistake upon the part of the insured, the beneficiary, and the defendant in- 
surance company. The uncontradicted testimony of the witnesses and the attend- 
ant circumstances and facts lead us to this inescapable conclusion. We cannot 
read and consider the testimony and all the circumstances of the case without 
being convinced that the intention of all the parties to the transaction was that 
the bank’s loan was to be secured by mortgagee’s insurance, and this could not be 
effected with the mortgage clause unattached to one of the policies. 

This, in our judgment, was the original agreement, and it is just as patent 
and reasonable that it was applicable to the renewal policies as well as to the 
original ones. 

In Corpus Juris, volume 32, p. 1144, § 251, we find the following: 

“Also an agreement to renew, in the absence of expressions to the contrary, is 
presumed to contemplate the same terms and conditions as the existing insurance 
and hence does not need to be as certain and definite as to its terms as an agree- 
ment to issue a policy; but nevertheless there must be a definite agreement to 
renew.” 

We submit that in this case there can be no doubt about the presence of an 
agreement to renew the policies as long as the indebtedness, or such portion of it 
as the line of insurance would secure, was in existence. If this is not so, why 
was the insurance kept in force by successive renewals? The indebtedness had 
not been satisfied, and it would have been vain and senseless not to have kept the 
insurance in effect. Such a course would not have been in harmony with the 
original and continued intention of the parties. 

In this case there is no conflict of testimony and the facts and the testimony 
are not of such indecisive character as to raise or leave a reasonable doubt in our 
minds as to the intention of the parties and as to the real agreement which existed 
between them. 

The evidence shows clearly what the contract between the parties was. It 
distinctly points out the mistake and shows that it was a mistake of fact and that 
it was mutual. 

That the matter was of vital concern to the bank and was within the terms of 
the agreement and the understanding between it and the agency is further evi- 
denced by the fact that the agency, during the period of the insurance, urged the 
bank to prod the owners into payment of the premiums. It is significant that the 
clause contained a provision by which the bank agreed to pay the premiums pro- 
vided the mortgagor or owner neglected to do so. 

[5] But it is urged as a defense by the insurance company that the policies 
were in the possession of the bank and that it was its duty to have examined them 
as to their provisions and promptly take such steps as it might, to have the omis- 
sion supplied, and the fact that it did not do so impressed its conduct with such 
negligence as would bar its right to have the policy in question reformed. 

The policy was in the Fleming file in the bank’s vault. Doubtless the bank 
could have gone into the file and examined its contents, but this would seem un- 
necessary in the light of the assurance of the agency that it was taking out the 
old expiring policies and replacing them with the new ones—the renewals. Par- 
ticularly is this so as the bank expressed confidence in the character and effciency 

the agency and relied upon it to carry out the agreement. 
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Ruling Case Law, vol. 23, p. 351, § 47: 

“The fact that insured accepted a policy of fire insurance without noticing a 
mistake is generally held not to preclude him from having the mistake corrected, 
even though he failed to read the policy over or carelessly read it. Policies of fire 
insurance are rarely examined by the insured. The same degree of vigilance and 
critical examination would not be expected or demanded as in the case of som 
other instruments, * * *.” 

Corpus Juris, vol. 32, p. 1142, § 249: 

“Whether the failure of insured to read and examine the policy is such negli 
gence on his part as defeats his right to a reformation depends on the facts an 
circumstances, it being sometimes held that there is negligence, but more often 
that there is not.” 

In the case of Delaware Insurance Co. v. Hill (Tex. Civ. App.) 127 S. W. 
283, cited in 28 L. R. A. (N. S.) 835, it is said: 

“And if an assured person accepts a policy without dissent, it is presumed he 
knows its contents; and the burden is on him in a proceeding to reform it for 
mistake to prove that he did not know its contents when it was accepted, as by 
showing that when he received it he put it away without inspection, or that he 
relied on the insurer’s knowledge, and supposed he had drawn it correctly.” 

The case of Puryear v. Home Insurance Company, 152 Va. 216, 146 S. E 
251, supra, is stoutly relied upon by the defendant insurance company as author- 
ity for its position and contentions. This case is readily distinguishable from the 
case in judgment. The facts in that case were distinctly different. There, by let- 
ter, the representative of the mortgagee’s estate directed the insurance agent to do 
precisely what he did do, and its conduct was known to and accepted by the 
said representative after consulting with others, without dissent. The court at 
page 225 of 152 Va., 146 S. E. 251, 253, said: 

“Here the defendant did what is usually done, and gave what it probably 
thought was wanted, and certainly what it intended to give. 

“As we have seen, no expression of dissatisfaction followed. The ‘Standard 
Mortgage Clause’ may have been better, and in the light of subsequent events 
certainly was, but it was not asked for, and, whether asked for or not, was not 
given and was not intended, while that given was accepted without protest, after 
a conference with friends and after mature consideration. There was no mutual 
mistake, there is no equity in the plaintiffs’ bill, and the trial court was plainly 
right.” 

[6] It is quite elementary that the general expressions and language in opin- 
ions should be considered in the light of the facts of the identical case in which 
they are employed. 

The Puryear Case, in our judgment, does not control the present case. 

The case of Hay v. Star Fire Insurance Co., 77 N. Y. 235, 33 Am. Rep. 607, 
cited in the reply brief of complainants, is very like the present case and very 
distinctly in poimt, and its holdings are eminent judicial warrant for the position 
we take in the case in judgment. To quote from it would unnecessarily prolong 
this opinion. 

The case of Barnes v. Hekla Fire Insurance Co., 75 Iowa, 11, 39 N. W. 122, 
9 Am. Rep. 450, is another case distinctly in point and of exceeding value in ex 
positing the law in accordance with our views. 

In 23 Ruling Case Law, p. 347, § 41, it is said: 

“Tf his equity is not met by opposing equities, the Court will have less hes- 
itancy in granting the relief asked.” 

Also see Dunham v. Chatham, 21 Tex. 231, 73 Am. Dec. 228. 

The defendant insurance company failed to meet the equity advanced by the 
complainants by any opposing equity which is fortified by evidence. 

The law books teem with cases of the character of that in judgment, but we 
deem it needless to multiply authorities. 

It follows that we think that the trial court erred in declining to grant the 
relief prayed for and dismissing the complainant’s bill. The policy in question 
must be reformed by attaching thereto the standard mortgage clause. With this 
done, the remaining defenses will be eliminated. The judgment of the trial court 
is reversed, and we here enter judgment for the complainants. 

Reversed and judgment. 
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Evidence warranted directed verdict for insurance companies on ground in- 
sured committed suicide. 


(For other cases, see Insurance, Dec. Dig. § 688[12].) 

Appeals from the District Court of the United States for the Western Dist- 
rict of Kentucky; Charles I. Dawson, Judge. 

Actions by Dulcenia McK. Proctor against the Preferred Accident Insurance 
Company of New York and against the Travelers’ Insurance Company. Judg- 
ments for defendants, and plaintiff appeals. 

Affirmed. 

J. Franklin Fairleigh, of Louisville, Ky. (J. J. Kavanaugh and M. D. Elston, 
both of Louisville, Ky., on the brief), for appellant. 

Nathan Kahn and H. W. Coleman, both of Louisville, Ky. (Harris W. Cole- 
man and Trabue, Doolan, Helm & Helm, all of Louisville, Ky., on the brief), 
for appellees. 

Before Denison, Hicks, and Hickenlooper, Circuit Judges. 

Hicks, Circuit Judge. 

These suits were upon accident policies issued on behalf of Nelson W. 
Proctor, who died while the policies were in force. Appellees are not liable if 
the insured committed suicide, and the issue was whether his death was effected 
through accidental means or by suicide. By stipulation the cases were heard to- 
gether. 

Appellant insists that she was denied the right of a trial by jury in violation 
of the Seventh Amendment to the Constitution and section 770 of the Judicial 
Code (title 28, § 770, U. S. C., 28 USCA § 770), in that the jury heard‘no tes- 
timony in open court as provided by section 635 of the Judicial Code (title 28, 
§ 635, U. S. C., 28 USCA § 635). This matter came up as follows: 

There had been a previous trial, and when the case came on the second time 
the court announced that if the evidence for plaintiff should be the same or 
substantially the same as on the former trial the court would direct a verdict 
for the defendants. Counsel for all parties responded that in so far as they were 
informed the evidence would be substantially the same. Thereupon plaintiff and 
defendants stipulated that the evidence would be the same or substantially the 
same as upon the former trial and that the testimony heard on the former trial 
should be the evidence upon the present trial. The bill of exceptions continues: 

“Thereupon without the hearing of oral testimony or examination of wit- 
nesses in open court, and without the Court or jury hearing any testimony from 
either plaintiff or defendant Court upon the evidence aforesaid peremptorily in- 
structed the jury to find for the defendant in each case, and accordingly the 
jury in each case found a verdict for the defendant. 

“The evidence aforesaid heard upon the former trial in this case and by 


stipulation heard on this trial of the case is in words and figures as follows: 
* * 


[1, 2] Neither the quoted portion of the bill of exceptions nor the record 
entries make it exactly clear whether the evidence taken upon the former trial 
was actually read in the presence of the jury. We assume that it was not, but 
that the court directed a verdict upon his own recollection of the evidence. What- 
ever the fact is, the whole procedure grew out of the stipulation that the tes- 
timony heard on the former trial should be the evidence in the case. This stipula- 
tion was entered into after the parties had been advised by the court that in 
such case it would direct a verdict for defendant. Appellant’s counsel were present, 
participated in the trial, and, so far as the record indicates, fully acquiesced in 
the procedure. They neither raised objection nor took exception to any feature 
of it. We think therefore that the matters complained of were clearly waived and 
any supposed irregularity therein cannot now be taken advantage of. Kearney 
v. Case, 12 Wall. 275, 285, 20 L. Ed. 395. Judgment was rendered on November 
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12, 1929, and no further steps were taken until February 7, 1930, when appellant 
moved the court to set aside the verdict and judgment upon the ground that 
they were each void and were rendered contrary to law. We regard this as 
nothing more than a motion for a new trial. It suggested no specific error, was 
overruled, and is not reviewable. 


[3] A directed verdict was proper. The undisputed testimony is that the in- 
sured, 48 years old, an attorney having a substantial income, happily married 
for 16 years, in good health and fair financial circumstances, would occasionally 
go on a drunken carousal lasting from a night to a few days. He left home 
on the morning of July 3, 1928, and never returned alive. He spent the afternoon 
and evening of July 3d drinking and driving about Louisville in a taxicab ac- 
companied by a woman who joined him during the day. Later in the evening 
he quarreled with the woman, they separated, he was driven to a garage, and the 
proof indicates that he spent the night there. On the 4th he rented another taxi- 
cab and drove about the city the entire day making, at intervals, at least two 
visits to his office. He continued to drink and spent a portion of the afternoon 
asleep in the car. In the evening a drinking party composed of the insured, a 
taxi driver, Wetzel, Mrs. Wetzel, and a Miss Smallwood, drove to a road house 
in Indiana where they remained until about 2 o’clock. They then returned to 
Wetzel’s home, where they slept until morning. On July 5th the same persons 
drove with insured to his office, where he used the telephone, procured some 
money, and then the party drove to Twin Lakes, a resort near the city, where 
they remained until about half past 2 on the morning of July 6th, when they 
returned to a garage in the city where they stayed the remainder of the night. 
About 6 o’clock in the morning deceased telephoned his wife that he would be 
at home in about half an hour. However, he was then driven to his office where 
he procured some money and was driven by one Givens, another taxi driver, to 
Givens’ home, where he ate breakfast, shaved slept awhile, talked but little, and 
appeared to be troubled. While there He procured a loaded pistol from Mrs. 
Givens and retained it in spite of efforts to take it away from him. There is 
substantial evidence that he kept this pistol in his inside coat pocket throughout 
the day. About 10 o’clock he was again driven to his office, then returned to the 
Givens’ home, had lunch, tried to drink whisky, reclined a short time upon a 
bed, and about 1 o’clock a party composed of the insured, a taxi driver, Givens, 
and his wife, and one Mrs. McCord, again drove to the office of the insured 
and thence to Twin Lakes. Finding nothing to drink there insured became rest- 
less and the party soon returned to the city. Upon their way in insured insisted 
that he wanted beer and was told that it could be procured at the home of Mrs. 
McCord. It appears that she was engaged in the sale of “home-brew” and 
whisky. The party drove to the McCord home, the insured was given a seat in 
an arm chair in a corner of the living room, was given beer to drink, and was 
left there by the taxi driver and his wife. Soon thereafter Lizzie Moran, in an 
adjoining room, heard a shot, scented the odor of something burning, went to 
the door, saw that the insured’s shirt was on fire, put the blaze out and took 
a pistol from his right hand. This was the same pistol he had procured from 
Mrs. Givens. Insured wore no vest, his coat was unbuttoned, his shirt and under- 
shirt were both open in front, the pistol was still gripped in his right-hand in- 
side his shirt next to the flesh. His skin appeared as if the pistol had been 
against the flesh when fired. The flesh was powder-burned. Insured had slumped 
down in the chair and was dead. The ball entered about two inches to the left 
of the median line and ‘about three inches below the nipple and the point of 
exit was about two inches lower and four inches further to the left. No one ex- 
cept insured. was in the room at the time he was shot. There was no indication 
that he was shot from the outside. The undisputed testimony is that the smoke 
from the shot came out of one of the windows. The insured was last, seen 
alive by one Markwell, whom he had sent for some cigarettes about five minutes 
before he was shot. On two or three occasions during this continued “spree 
insured telephoned home but persistently refused to be taken there. He said to 
his companions and others that he had been drinking and was afraid to go home 
and that he intended to kill himself. He had asked at least four witnesses for 
a pistol with which to kill himself before he finally procured the revolver from 
Mrs. Givens. 
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Upon this uncontradicted testimony we think that all fair-minded jurymen 
must undoubtedly conclude that the insured took his life intentionally; there is 
no room for any inference or presumption to the contrary. Mutual Life Ins. Co. 
v. Gregg, 32 F.(2d) 567, 568 (C. C. A6); Von Crome v. Travelers’ Ins. Co., 
11 F.(2d) 350, 352 (C. C. A. 8); New York Life Ins. Co. v. Weaver, 8 F.(2d) 
680, Pg — A.5); New York Life Ins. Co. v. Bradshaw, 2 F.(2d) 457, 458 
CC: © Aa 5), 

[4] The only other assigned error discussed in the brief or upon the argu- 
ment is upon the admission of testimony, but no objection was made or excep- 
tion taken to any portion thereof, and this assignment is therefore overruled. 

Judgment affirmed. 


CHASE v. BUSINESS MEN’S ASSUR. CO. OF AMERICA. No. 375. 
Circuit Court of Appeals, Tenth Circuit. June 18, 1931. 
51 Federal Reporter (2d) 34. 
1. INSURANCE. 


Insurance contract, like other contracts, should be construed according to 
plain, ordinary, popular sense of terms used. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 

Rule of liberal construction favoring insured applies only where insurance 
contract is fairly susceptible of two interpretations, one favoring each party. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. ; 

Drinking contaminated water causing typhoid fever held “contracting of 
disease,” not suffering of “bodily injuries effected solely through accidental 
means” within health and accident policy. 

(For other cases, see Insurance, Dec. Dig. § 454.) 


4. INSURANCE. 4 ee 
Words “bodily injuries,” within health and accident policy, ordinarily sug- 
gest cut, bruise, or wound, not physical impairment caused by disease. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from the District Court of the United States for the District of 
Utah; Tillman D. Johnson, Judge. 

Action by Doris M. Chase against the Business Men’s Assurance Company 
of America. From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

Joseph E. Evans, of Ogden, Utah, for appellant. 

Solon T. Gilmore, of Kansas City, Mo. (John Gilmore, of Kansas City, Mo., 
and Thatcher & Young, of Ogden, Utah, on the brief), for appellee. 

Before Lewis, Phillips, and McDermott, Circuit Judges. 

Puituips, Circuit Judge. 

This is an action on a policy of health and accident insurance. The amended 
complaint in part alleged: 

“That between June 21, 1929, and July 19, 1929, at Ogden, Utah, said A. 
Harris Chase was totally and continuously disabled from performing any and 
every kind of duty pertaining to his occupation, and that on said July 19, 1929, 
he died, and that said disability and death were caused by typhoid fever which 
was occasioned by and resulted from bodily injuries effected solely through 
accidental means, to-wit, by his drinking polluted and contaminated water, to- 
wit, water containing typhoid bacilli, at Ogden, Utah, on or about June 13, 1929, 
believing such water to be pure and fit for drinking purposes, being uninformed 
of the polluted condition of such water and being ignorant of the fact that it 
contained typhoid bacilli.” 

The trial court sustained a demurrer to the amended complaint on the 
ground that it did not state facts sufficient to constitute a cause of action. Plain- 
tiff declined to plead further and the court entered a judgment of dismissal. 

The insuring clause of the policy in part provided: 

“Business Men’s Assurance Company of America hereby insures A. Harris 
Chase, whose occupation is Manager, against loss resulting from bodily injuries 
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effected solely through accidental means, and against loss resulting from sick- 
ness contracted after fifteen days from the date hereof, subject to the provisions 
and limitations hereinafter contained.” 

Art. I of the policy provided for temporary or permanent loss of time from 
sickness. 

_ _Art. II provided for temporary or permanent loss of time from bodily in- 
juries. 

Art. III in part provided: 

“If such injuries shall totally and continuously disable the insured from date 
of accident from performing any and every kind of duty pertaining to his occu- 
pation, and during the period of such continuous total disability, but within 
five years from date of accident, shall result, independently of all other causes, 
in any one of the losses enumerated below, or within ninety days from the date 
of the accident, irrespective of total disability, result in like manner in any one 
of such losses, the Company will pay the sum set opposite such loss, which sum 
shall include any claim for disability. 

“Indemnity for Loss of Life shall be Payable to Doris M. Chase (wife), 
Beneficiary. 

“Principal sum $5,000.00 
“For Loss of — Life The Principal Sum.” 

Art. VII provided: 

“Blood poisoning or septicemia resulting from bodily injuries shall be deem- 
ed to be included in said term, bodily injuries.” 

Art. XII in part provided: 

“The accident insurance under this policy does not cover any injury, fatal 
or otherwise * * * caused directly or indirectly * * * by any disease or medical 
or surgical treatment therefor. * * * The health insurance under this policy 
does not cover * * * disability for any period for which the insured has either 
made claim or may become entitled to indemnity from this or any other com- 
pany, on account of injuries by accidental means, * * * The term, bodily injuries, 
wherever used in this policy, shall be understood to be bodily injuries effected 
as described in the insuring clause.” 

It is clear, from the foregoing provisions, that it was intended the policy 
should insure against disability caused by sickness and by bodily injuries, and 
for death resulting from “bodily injuries effected solely through accidental 
means”; and that it should not insure against death resulting from disease. 

[1, 2] The rule is well settled in the national courts that contracts of insur- 
ance, like other contracts, should be construed according to the sense and 
meaning of the terms which the parties have used, and that those terms ought 
to be taken, understood and given effect in their plain, ordinary and popular 
sense, and that it is only where, because of ambiguity in the language employed, 
the contract is fairly susceptible of two interpretations—one favorable to the 
insured and the other favorable to the insurer—that the rule of liberal con- 
struction in favor of the insured may be applied. Liverpool & London & Globe 
Ins. Co. v. Kearney, 180 U. S. 132, 135, 136, 21 S. Ct. 326, 45 L. Ed. 460; Imperial 
Fire Ins. Co. v. Coos County, 151 U. S. 452, 462, 463, 14 S. Ct. 379, 38 L. Ed. 
321; New Amsterdam Casualty Co. v. Central National Fire Ins. Co. (C. C. A. 8) 
4 F. (2d) 203, 207-209; Hawkeye Commercial Men’s Ass’n v. Christy (C. C. A. 
8) 204 F. 208, 211, 40 A. L. R. 46; United States F. & G. Co. v. Centropolis Bank 
of Kansas City, Missouri (C. C. A.) 17 F. (2d) 913, 53 A. L. R. 295; Firemen’s 
Ins. Co. v. Lasker (C. C. A. 8) 18 F. (2d) 375, 379; United States F. & G. Co. 
v. McCarthy (C. C. A. 8) 33 F. (2d) 7, 10, 70 A. L. R. 1447; East & West Ins. 
Co. v. Fidel (C. C. A. 10) 49 F. (2d) 35; United States F. & G. Co. v. Guenther, 
281 U. S. 34, 50 S. Ct. 165, 74 L. Ed. 683. 


The policy expressly provided that the insurance against loss of life should 
cover only when death resulted “from bodily injuries effected solely through 
accidental means” and that the “accident insurance * * * does not cover any 
injury, fatal or otherwise, * * * caused directly or indirectly * * * by any disease. 

Therefore, the question is whether the death of the insured, caused by 
typhoid fever contracted by drinking water contaminated with typhoid bacilli 
without his knowledge of such contamination, resulted “from bodily injuries 
effected solely through accidental means,” rather than from disease. 
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It is difficult, if not impossible, to draw an exact line of demarcation between 
bodily injuries and bodily disease. The two concepts are not always exclusive 
of each other; they often overlap. Pathogenic bacteria or disease germs may 
be taken into the system through the nose, the mouth or other normal channels 
of entry. Usually the absorption into the system is incidental to a normal bodily 
process. In such cases where disease follows, common understanding looks 
upon, and common speech describes the introduction of such germs into the 
system as the contracting of a disease rather than the suffering of an accidental 
injury. On the other hand, where the channel of infection is abnormal in that 
it results from trauma,—a bruise, a cut, a wound—the layman views, and in his 
everyday speech describes the event as an accident. Connelly v. Furniture Co., 
240 N. Y. 83, 147 N. E. 366, 39 A. L. R. 867. 

[3] It is true that where an accidental injury to the body brings about or 
causes a disease, which in turn causes death, the cases generally hold the acci- 
dental means is the cause of such death. Western Commercial T. Ass’n v. 
Smith (C. C. A. 8) 85 F. 401, 404, 40 L. R. A. 653; New Amsterdam C. Co. v. 
Shields (C. C. A. 6) 155 F. 54; 1 C. J. p. 430. In such a case, the disease is 
an effect of the accident, the incidental means produced and used by the original 
cause, the accident, to bring about its fatal effect, a mere link in the chain of 
causation between the accident and the death; and the death is attributable to 
the accident. Western Commercial T. Assn. v. Smith, supra. But there is a 
clear distinction under this policy between bodily injuries accidentally incurred 
resulting in disease which causes death, and disease accidentally contracted re- 
sulting in bodily impairment which causes death. In the instant case, there 
were no accidental means effecting a bodily injury which brought about or 
caused the disease from which death resulted. Rather, there was an uninten- 
tional introduction of typhoid bacilli into the body, which set up the disease of 
typhoid fever, and which itself caused physical impairment resulting in death. 
There was no bodily injury caused by accidental means. On the contrary, there 
were bodily injuries caused by disease which were excluded from the coverage 
of the policy. 

[4] Counsel for plaintiff contends that the introduction of typhoid bacilli 
by insured into his system was accidental in the sense that it was unintentional 
and that an infectious disease, such as typhoid fever, injures the body, and that 
therefore, as the effect of such accident, insured suffered bodily injuries result- 
ing in his death. In the ordinary sense of the words, we do not regard the con- 
tracting of an infectious disease, through the normal consumption of food, air 
or water infected with the bacilli which causes such disease, as the suffering of 
bodily injuries from accidental means. We regard it, rather, as the contracting 
of a disease. In their ordinary and popular sense, the phrase “bodily injuries” 
conveys the idea of a cut, a bruise or a wound rather than a physical impairment 
caused by disease. 


But, even if we assume that typhoid fever or a typhoid infection is a bodily 
injury, the policy by its express terms provides that the accident insurance shall 
not cover any injury caused directly or indirectly by any disease. See Lincoln 
Nat. Life I. Co. v. Erickson (C. C. A. 8) 42 F. (2d) 997; Bacon v. U. S. Mut. 
Accident Ass’n, 123 N. Y. 304, 25 N. E. 399,9 L. R. A. 617, 20 Am. St. Rep. 748. 
It may be that there is no scicntific basis for drawing a distinction between a 
bruised finger as a bodily injury and typhoid fever as a disease, but the policy 
provision, last referred to, draws a clear distinction between bodily injury and 
disease. Likewise, the ordinary man makes a distinction between them in his 
common speech. And, in construing this insurance contract, we are concerned 
not with scientific definitions but with the ordinary meaning of common words. 
The policy, therefore, does not cover death resulting from typhoid fever not 
caused or brought about by accidental bodily injuries, unless it was intended 
that the word “disease” should not include infectious and contagious diseases. 
The language of the policy discloses no intent to so limit the meaning of the 
word “disease.” On the contrary, the provisions of Art. VII, which expressly 
provided that “blood poisoning or septicemia resulting from bodily injuries shall 
be deemed to be included in said term ‘bodily injuries,” clearly indicates, under 
familiar rules of construction, the intent to exclude from the coverage “bodily 
injuries” caused by any other infectious disease. Moreover, the fact that the 
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parties wrote in such express provision with reference to septicemia indicates 
that they were of the opinion the general language in other provisions of the 
policy excluded from the coverage injuries caused by infectious diseases. 

To hold otherwise, we must construe the policy, which provided that it 
does not insure against bodily injuries caused directly or indirectly by disease, 
as insuring against death resulting from all infectious and contagious diseases, 
because a normal person will not intentionally expose himself to the bacteria 
which cause such diseases, and the contracting thereof will always be acci- 
dental. 

We have carefully considered the cases relied upon by counsel for plaintiff. 
In some of such cases, the insured suffered bodily injuries as the result of 
accident which in turn caused a disease from which he died. In others, there 
were no contractual provisions similar to those in the instant case, limiting the 
coverage. Others were cases of ordinary poisoning, not usually regarded as a 
disease. We think they are distinguishable from the instant case. 

It is our conclusion that death resulting from typhoid fever is not within 
the coverage of this policy. The judgment is therefore affirmed. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA, Inc. 
v. EDWARDS. No. 389. 
Circuit Court of Appeals, Tenth Circuit. June 27, 1931. 
51 Federal Reporter (2d) 187. 
1. INSURANCE. 


Insurance contracts, like other contracts, should be construed according to 
sense and meaning of terms used. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

If insuranceé contracts are clear and unambiguous, terms are to be under- 
stood in their plain, ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE. 

Where language of insurance contract is unambiguous, there is no room for 
construction. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. , 

Accident insurance contract, exempting insurer for death from infection, 
whether caused by accidental means or not, precluded recovery where death re- 
sulted from infection apparently caused by accidental fall. 

Evidence disclosed that insured accidentally fell from an automobile 
and struck his side or lower abdomen against running board; that skin 
was not broken, but blow left inflamed mark which disappeared by third 
day, when doctor was called; that insured was promptly operated on 
and appendix, caecum, and bowel were found to be gangrenous and highly 
infected; and that he died four days later of a blood-stream infection. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

5. INSURANCE. : 

If accident is direct and sole cause of disease causing death, accident is 
“proximate cause” of death within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

6. INSURANCE 

In determining what constitutes insurance contract, certificate must be read 
as_ whole. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

7. INSURANCE. 

That fraternal association’s past counselors were entitled ex officio to sit on 
governing bodies with presently elected representatives did not prevent associa- 
tion from having “representative form of government” required by statue (Comp 
St. Okl. 1921, § 6737; Laws Okl. 1923, c. 94). 


The association was not prevented thereby from having a representa- 
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tive form of government, since the past counselors referred to were 

once elected by the membership, and the objection made went to their 

tenure rather than their representative character. 

(For other cases, see Insurance, Dec. Dig. § 687.) 

8. INSURANCE. 

Statute providing that policy and application constitute entire contract held 
limited to life insurance policies, and to be inapplicable to accident insurance 
(Comp. St. Okl. 1921, § 6731). 

Comp. St. Okl. 1921, § 6731, provides in part that all life insurance 
policies shall provide that if age of insured is misstated, policy or pre- 
mium shall be adjusted to correspond; that policy shall participate in 
company’s surplus; that after payment of three premiums, there shall be 
specified loan value; and that in case of default on premiums after three 
years, insured shall be entitled to reserve on policy in certain optional 
forms, all of which provisions are inappropriate with regard to accident 
policies. 

(For other cases, see Insurance, Dec. Dig. § 688.) 


Appeal from the District Court of the United States for the Western 
District of Oklahoma; Edgar S. Vaught, Judge. 

Action by Gladys G. Edwards against the Order of United Commercial 
Travelers of America, Incorporated. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

P. C. Simons, of Enid, Okl., and E. W. Dillon, of Columbus, Ohio (Simons, 
McKnight, Simons & Mitchell, of Enid, Okl., on the brief) for appellant. 

C. F. Dyer of Enid, Okl., and Stephen C. Treadwell, of Oklahoma City, Okl. 
(Dyer, Smith & Crowley, of Enid, Okl., on the brief), for appellee. 

Before Cotteral, Phillips, and McDermott, Circuit Judges. 

McDermott, Circuit Judge. 

The appellee recovered on an accident insurance policy. The appellant assigns 
as error that the court should have directed a verdict for appellant, and that 
there was error in the charge to the jury. The controversy narrows to one 
proposition, for if the theory upon which the trial court declined to direct a 
verdict is sound, then the charge to the jury is sound. We take up the question 
of whether the court should have directed « verdict for the appellant. 

There is little dispute as to the facts. The testimony of the plaintiff’s wit- 
nesses was that on June 9, 1927, the insured accidentally fell out of an auto- 
mobile and struck his side or lower abdomen against the running board; the 
blow left a red and inflamed mark, which disappeared by the third day. The 
skin was not broken. A doctor was called the third day after the accident, and 
discovered a mass in the region of the caecum and the appendix; that night the 
insured was operated. The appendix, the caecum and the bowel were gangrenous 
and highly infected. Four days later he died .of a blood-stream infection, a 
general septicemia. 

The contract sued on certifies that: 


The insured “is entitled to all the rights and benefits which may be pro- 
vided for such ‘Class A’ Insured Members in and by the Constitution of said 
Order in force and effect at the time any accident occurs subsequent to said 
time and date. The benefit under this certificate for death due to accidental 
means alone and independent of all other causes shall be six thousand three 
hundred dollars ($6,300.00). 


“This Certificate, the Constitution, By-Laws and Articles of Incorporation 
of said Order, together with the application for insurance signed by said Insured 
Member, shall constitute the contract between said Order and said Insured Mem- 
ber and shall govern the payment of benefits, and any changes, additions or 
amendments to said Constitution, By-Laws or Articles of Incorporation, hereafter 
duly made, shall bind said Order and said Insured Member and his beneficiary 
or beneficiaries, and shall govern and control the contract in all respects.” 

The constitution, referred to in the certificate, is a booklet of 91 pages; 
article IV thereof, consisting of 17 pages, deals with insurance; section 7 of 
article IV consists of two pages of exemptions from liability in case of acci- 
dental injury or death. The clause directly in question reads, in part: 
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“Nor shall the Order be liable to any person for any benefits for any death, 
disability or loss of time by reason of any of the following conditions, whether 
caused by accidental means or not, to-wit: Appendicitis, * * * poisoning, 
* * * or any infection (unless the infection is introduced into, by or through 
an open wound, which open wound must be caused by external, violent and ac- 
cidental means and be visible to the unaided eye). * * *” 

[1, 2] Whether the insured died as a result of appendicitis is a debatable 
question. There is not the slightest doubt, however, that his death was caused 
by an infection; the attending physician and surgeon, testifying for plaintiff, agree 
upon that. There is no contention that the infection was introduced into his sys- 
tem through an open wound visible to the unaided eye. The clause provides that 
there shall be no liability for any death from infection “whether caused by ac- 
cidental means or not.” It is well settled that “contracts of insurance, like other 
contracts, are to be construed according to the sense and meaning of the terms 
which the parties have used, and if they are clear and unambiguous, their terms 
are to be taken and understood in their plain, ordinary, and popular sense.” Im- 
perial Fire Insurance Co. v. Coos County, 151 U. S. 452, 462, 14 S. Ct. 379, 38 L. 
Ed. 231. See, also, U. S. Fidelity & G. Co. v. Guenther, 281 U. S. 34, 50 S. Ct. 
165, 74 L. Ed. 683; East and West Insurance Co. v. Fidel (C. C. A. 10) 49 
F.(2d) 35; Chase v. Business Men’s Assurance Co. (C. C. A. 10) 51 F.(2d) 
34, and cases therein cited. 


[3, 4] There being no ambiguity in the language used there is no room for 
construction; the undisputed facts bringing the case squarely within the four 
corners of the exemption, the appellant was entitled to an instructed verdict. 

[5] The appellee suggests several answers to the apparently impregnable logic 
of appellant’s position. The first answer, and the one followed by the trial court 
in its charge to the jury, is that there may be a recovery on an accident in- 
surance policy where the immediate cause of death is disease, provided that an 
accident is the proximate cause of the disease; or, otherwise stated, if an acci- 
dent causes a death, there may be a recovery notwithstanding that a disease in- 
tervenes and is a link in the chain of causation. This rule is amply sustained 
by authority. United States Mutual Accident Ass’n v. Barry, 131 U. S. 100, 9 
S. Ct. 755, 33 L. Ed. 60; National Masonic Acc. Ass’n v. Shryock (C. C. A. 8) 
73 F. 774; Western Commercial Travelers’ Ass’n v. Smith (C. C. A. 8) 83 
F. 401, 40 L. R. A. 653; New Amsterdam Casualty Co. v. Shields (C. C. A. 6) 
155 F. 54; Illinois Commercial Men’s Ass’n v. Parks (C. C. A. 7) 179 F. 794; 
Aetna Life Ins. Co. v. Wicker (C. C. A. Z) 240 F. 398; Freeman v. Mercantile 
Mutual Acc. Ass’n, 156 Mass. 351, 30 N. E. 1013, 17 L. R. A. 753; Central Acc. 
ins. Co. v. Rembe, 220 fl. 151, 77 N. E.. 125,.5 Wl. R.. A. CN. Sd 933, 110 
Am. St. Rep. 235, 5 Ann. Cas. 155; Travelers’ Insurance Co. v. Murray, 16 Colo. 
296, 26 P. 774, 25 Am. St. Rep. 267; Omberg v. U. S. Mutual Acc. Ass’n, 101 
Ky. 303, 40 S. W. 909, 72 Am. St. Rep. 413; Stanton v. Travelers’ Ins. Co., 83 
Conn. 708, 78 A. 317, 34 L. R. A. (N. S.) 455, and note. In many of the cited 
cases, the contract expressly provided that there should be no liability if death 
resulted directly or indirectly from disease, the courts nevertheless holding, and 
we think correctly, that if the accident was the direct and sole cause of the 
disease, the accident was the proximate cause of the death. But none of the cases 
decided on this principle, which we have examined, contains the unusual clause 
here involved, and which apparently is designed to avoid the doctrine of proxi- 
mate cause,—the restrictive phrase “whether caused by accidental means or not. 
It is true that the phrase prevents recovery in many cases where an accident ts 
the sole, proximate and only cause of death; but it is the contract which the 
parties made; it is clear and unambiguous, and we have no alternative but to 
enforce it. The only reported case cited construing this unusual provision 1s 
Order of United Commercial Travelers v. Dobbs (Tex. Civ. App.) 204 S. W. 
468, which is in accord with our conclusion. 


The appellee further suggests that so construed, it conflicts with the agree- 
ment to pay death benefits in case an accident is the sole and proximate cause of 
death; that there is therefore an ambiguity which, under familiar rules, should 
be resolved in favor of the insured; that if the contract be otherwise construed, 
it is not an insurance policy but a trap for the unwary. This contention, as we 
understand it, is bottomed on the proposition that between every accident and 
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ensuing death, disease or infection intervenes. We cannot agree. In the first 
place, if death is caused by an infection which is introduced through an open and 
visible wound, there is liability; again, many deaths follow accidents almost in- 
stantaneously, and without ‘the intervention of any disease, as is evidenced by 
airplane disasters and by deaths occurring on hunting trips. It is true that the 
exemptions in the constitution are liberal, and that the protection afforded is 
narrow, a situation that may be reflected in the premium exacted. 

[6] The appellee urges that the exemptions in the constitution are not a 
part of the contract—in fact, the argument is that none of the 17 pages of that 
document devoted to insurance is a part of the contract. Two reasons are as- 
signed in support of this argument. It is contended that the first paragraph of 
the certificate promises to pay a benefit for accidental death without any reser- 
vations; that the provisions of the succeeding paragraph should be ignored as 
contradicting the unqualified promise of the first paragraph. But we are not at 
liberty to determine the rights of the parties by one paragraph, or one sentence, 
or one clause. The certificate must be read as a whole; so reading it, it is en- 
tirely clear that the constitution, by-laws and articles of incorporation are a part 
of the contract and “govern the payment of benefits.” 

Appellee’s second contention is that the constitution cannot be considered as 
part of the contract, because section 6731, C. O. S. 1921, provides that “the 
policy, together with the application therefor, a copy of which application shall 
be endorsed upon or attached to the policy and made a part thereof, shall con- 
stitute the entire contract between the parties.” 

[7] The appellant claims that this section does not apply because section 6737 
exempts “associations operating on the fraternal plan.” To which appellee replies 
that appellant is not so operated because it does not have a “representative form 
of government” as required of fraternal associations by the Oklahoma statutes. 
Session Laws 1923, p. 160, c. 94. Appellee grounds her objection to appellant’s 
form of government upon the proposition that Past Counselors are entitled, ex 
officio, to sit on the governing bodies of the Order, together with presently 
elected representatives. But these Past Counselors were once elected by the mem- 
bership: the objection made goes to their tenure, and not to their nonrepresenta- 
tive character, and appears to be without substance. 

[8] But there is a more fundamental objection to this contention of appellee. 
A mere reading of all of section 6731 demonstrates, beyond peradventure of 
doubt, that it deals only with life insurance policies, and has nothing to do with 
accident insurance. The first sentence of the section reads “No policy of life 
insurance shall be issued,” ete. The sections preceding and following deal ex- 
clusively with life insurance. But still more convincing is the section itself. It 
requires that all life insurance policies shall provide in substance (among other 
things) that if the age of the insured has been misstated, the policy or the pre- 
mium shall be adjusted to correspond; that the policy shall participate in the 
surplus of the company, and for the manner of paying dividends to the policy- 
holder; that after three premiums have been paid, there shall be a specified loan 
value; that in case of default in payment of premiums after three years, the 
insured shall be entitled to the reserve on the policy in certain optional forms. 
There are other provisons, but these are sufficient to demonstrate that the section 
can have no possible application to accident policies, the premiums on which are 
not graduated by the age of the insured, which do not participate in the surplus 
of the company, which pay no dividends, which have no reserve values, and 
which afford the insured no unqualified right to keep the policy in force by the 
payment of premiums. 

We conclude that the court erred in refusing to direct a verdict for the de- 
fendant. The cause is therefore reversed and remanded. 

Reversed and remanded. 
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HADLEY v. CONTINENTAL CASUALTY CO. No. 9054. 
Circuit Court of Appeals, Eighth Circuit. July 13, 1931. 
51 Federal Reporter (2d) 1046. 
1. INSURANCE. 


Policy provision for double indemnity for death from explosion of “steam 
boiler” covers only boiler in which steam is generated. 

(For other cases, see Insurance, Dec. Dig. § 529.) 
2. INSURANCE. 

Feed water heater veld not part of “steam boiler” within policy providing for 
double indemnity for death from explosion of steam boiler. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


Appeal from the District Court of the United States for the District of Min- 
nesota; John B. Sanborn, Judge. 


Action by Harriet Hadley against the Continental Casualty Company. Judg- 
ment for defendant, and plaintiff appeals. 


Affirmed. 


George D. McClintock, of Minneapolis, Minn. (George Hoke and Cobb, 
Hoke, Benson, Krause & Faegre, all of Minneapolis, Minn., on the brief), for 
appellant. 


Fred N. Furber, of Minneapolis, Minn. (Fowler, Carlson, Furber & Johnson, 
of Minneapolis, Minn., on the brief), for appellee. 


Before Stone and Gardner, Circuit Judges, and Martineau, District Judge. 
Stone, Circuit Judge. 


This is an appeal from a judgment entered upon a verdict directed in favor of 
defendant in a suit for double indemnity under an accident policy. 


The policy was issued upon Clarence G. Hadley, husband of the plaintiff. 
It covered death by accident to the amount of $3,000, with a double indemnity 
clause providing that the amount of the policy should be doubled if the accident 
was in consequence of certain specified causes, among which was that the in- 
juries should be “caused by the explosion of a steam boiler.” There is no dis- 
pute as to the character of the accident or as to the death of Hadley being caused 
thereby, and the company confesses liability as to the amount of the single 
indemnity ($3,000). The sole contention is whether the double indemnity is re- 
coverable because the death was occasioned by the explosion of a steam boiler, 
and the determination of that issue rests upon whether a “feed water heater,” 
which was the part of the heating plant which exploded, is to be construed as a 
steam boiler, within the meaning of the policy. : 

The decased was employed in connection with a very large plant furnish- 
ing heat and power to the Mayo industries at Rochester, Minn. This plant 
generates steam which is passed out into pipes running throughout the hospital, 
and other buildings. The method of generating this steam is as follows: Water 
is introduced into what is known as a “surge tank” from which it flows, by 
gravity, into a tank or receptacle known as the “feed water heater.” From 
thence it passes, by gravity, through twenty-seven feet of piping to a boiler feed 
pump, which forces it up through about the same length of pipe to the steam 
boiler proper where the heat is first applied to it for the immediate purpose of 
creating steam. The place of the “feed water heater” in the scheme is to warm 
the water before it enters the boiler proper to which the heat of the furnace is 
applied. This device is useful, if not necessary, because experience has demon- 
strated that the introduction of cold water into a hot boiler results in expansion 
and contraction detrimental to the boiler and sometimes weakens its strength. 
The preheating of this water in the “feed water heater” is caused by intro- 
duction of steam to the cool water, which is caused to fall through punctured 
plates. It is not intended that this water shall be turned into steam in the “feed 
water heater,” but the normal effect is that the steam, which is introduced to 
heat the water, is condensed. The “feed water heater,” therefore, is not con- 
structed to resist the force of active steam expansion, its sole function, as said 
above, being to provide a place where the cool water can be warmed so that it 
may later be introduced into the boiler without injury to the latter. 
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[1] The statement in the policy as to double indemnity is as follows: 

“The amounts specified in Parts I and II shall be doubled if the insured is 
injured under the following circumstances, to wit: 

“While a passenger in or on a public conveyance provided by a common carrier 
for passenger service (including the platform, steps or running board of railway 
or street railway cars, or while boarding or alighting therefrom) or while in a 
passenger elevator (elevators in mines excepted); (2) or, caused by a stroke of 
lightning; (3) or, caused by the burning of a building while the Insured is therein; 
(4) or, caused by the collapse of a building while the Insured is therein; (5) or, 
caused by the explosion of a steam boiler; (6) or, caused by a cyclone or tornado. 
** *” 

The above quotation reveals that the double indemnity is confined to certain 
rather narrow and definitely stated causes. This policy was written to be under- 
stood by laymen. It seems to be clear in meaning. It states that double indemnity 
shall be allowed, if, among other causes, death results from “the explosion of a 
steam boiler.” A steam boiler means a boiler in which steam is generated, and 
this meaning is further fortified by the fact that the indemnity is against the ex- 
plosion of such a boiler. The entire expression seems to have in mind, not only 
a boiler, but a boiler in which steam is generated and which, therefore, may ex- 
plode. It is not an indemnity from a steam explosion, no matter when or how 
caused. 

[2] It is argued that the “feed water heater” is a necessary and important 
part and connection in the generation of the steam at this plant, and therefore is 
a part of the “steam boiler” here, within the meaning of the policy. It may be 
conceded that the heater is a necessary and important part and connection in the 
generation of steam at this plant, but so is the surge tank; so is the gravity pipe 
between the surge tank and the “feed water heater”; so is the boiler feed pump and 
its connected pipes, and so, also, are the furnaces and the smokestack. No steam 
could be generated in this plant without the immediate use of all of these connected 
parts. They, with the boiler, make up the heating plant proper, but this insurance 


is not for the explosion of any part of a steam plant but of a particular, designated 
and named element of that plant, to wit, a “steam boiler,” and the steam boiler of 
this plant did not explode. There is no room for any liberality of construction 
which might broaden the meaning of the term used in the policy, because there is 
no ambiguity in the term used in the policy and no difficulty in applying that term 
to the undisputed facts shown here. 

The judgment should be and is affirmed. 


PAEZ v. MUTUAL INDEMNITY ACCIDENT, HEALTH & LIFE 
INS. CO. OF CALIFORNIA. Civ. 900. 
District Court of Appeal, Fourth District, California. Sept. 17, 1931. 
3 Pacific Reporter (2d) 69. 
1. INSURANCE. 


Time of delivery of policy depends solely on intention of parties (Civ. Code, 
§§ 1059, 1627). 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 
2. INSURANCE. ; , ; 

Finding that life policy was constructively delivered on day following policy 
dating held justified, where application provided that liability should start on that 
day (Civ. Code, §§ 1059, 1627). 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 
3. INSURANCE. d 

Insurer could not keep part payment of premium and at same time deny 
liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 
4. INSURANCE. ; 3 

Insurer’s unequivocal denial of liability amounted to waiver of provision re- 
quiring proof of death (Civ. Code, § 1440). 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 





1394 The Insurance Law Journal, Vol. 77 [Dec., 1931 


5. INSURANCE. 

Any conduct by insurer which tends to create belief in insured’s mind that 
notice of proof of loss will be unnecessary operates as waiver. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

6. INSURANCE. 

Provision of life policy requiring delay of 60 days after filing proof of loss 
before bringing suit held inoperative, where insurance company made outright 
denial of liability (Civ. Code, §§ 1440, 3532). 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

9. INSURANCE. 

In action on policy claimed to have been constructively delivered, evidence 
concerning custom of insurer as to delivery of policies transmitted to agents 
held properly excluded, where there was no showing that insured contracted with 
this custom in his mind (Code Civ. Proc. § 1853, and § 1870, subd. 12). 


(For other cases, see Insurance, Dec. Dig. § 153.) 


Appeal from Superior Court, San Diego County; Eugene Daney, Jr., Judge. 

Action by Maria Paez against the Mutual Indemnity, Accident, Health & 
Life Insurance Company of California. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 

Byron J. Walters, of Los Angeles, and Walters & Cloud, of San Diego, for 
appellant. 

Edward J. Kelly, of San Diego, for respondent. 

ALLEN, Justice pro tem. 

The defendant appeals from a judgment on one of its policies. On June 12, 
1926, one Joseph R. Paez applied for a policy of health and accident insurance 
of the defendant company. At the time the application was made he paid to 
the agent of the company $3, to be applied on the first premium, and on his 
death held a receipt issued by the agent therefor. On July 4, 1926, the said 
Joseph R. Paez was killed, the policy never having been actually delivered into 
the possession of the insured. The plaintiff was the beneficiary under said policy. 
The defendant denies liability in that no policy was ever written on the life 
of Joseph R. Paez; denies the payment of the sum of $3 on account of any 
premium; denies that proof of the death of the insured was ever furnished; 
admits that on the 12th day of June, 1926, Joseph R. Paez made application to 
defendant for insurance against loss of life resulting from accidental bodily 
injury; that the premium on said policy should be $23 for a period of 13 weeks, 
with renewal privileges; that Paez, on account of said premium of $23, paid to 
the agent of defendant company the sum of $3; that the policy so issued upon 
application aforesaid, was canceled prior to the death of the insured. 

It is assigned as error that the action was prematurely brought, in that no 
proof of loss had been furnished defendant as provided in the policy; that the 
court erred in holding that the defendant insured the life of Joseph R. Paez, 
for the reason that the policy was never delivered; that the premium was never 
paid; that the court erred in refusing to admit certain testimony; and that cer- 
tain findings of fact are not supported by the evidence. 

We first take up the question of the delivery of the policy and the pay- 
ment of the premium, as the determination of this will enlighten us on the 
other objections. The home office of the appellant was in Los Angeles and its 
agent was soliciting business in San Diego. On June 12, 1926, the agent solicited 
the deceased, who made formal application for one of its policies and paid there- 
on the sum of $3, procuring from the agent an official receipt, which receipt is 
in the following language: 

20.00 
“Amount due $18.00 Official Receipt 
“For 13 months Ins. City San Diego State Calif. 
weeks 
“Date June 12, 1926. 
“Received of J. A. Paetz $3.00 Dollars in Full payment for Initial premium, 
: part renewal 
“Policy 
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“Form 

“No. Paid up Policy issued by ———— the 
Mutual Indemnity 
Accident, Health & Life 
Insurance Company of 
California 
“Home Office: 405 South Hill Street 
Los Angeles, California 

“Liability of Company starts noon, 12 o’clock Pacific Standard Time, on 
day following Policy dating. 

“If Policy not received in 30 days Insured must notify Home office. 

“All Monies Returned if application is declined. 

“F. H. Decker, Agent. 

“All policies issued by the Company approved by the Department of In- 
surance of California.” ; 

The application, attached to the policy, named respondent, his mother, as 
beneficiary. This application was forwarded to the home office of appellant, 
which on June 15 issued its policy insuring the said Joseph R. Paez for the 
term beginning 12 o’clock noon, Pacific Standard time, June 15, 1926, to 12 
o'clock noon, Pacific Standard time, September 15, 1926, and with a provision 
for its renewal at the end of such period, upon the payment of a renewal 
premium of $13 for a second three-month term. The policy was mailed to ap- 
pellant’s agent for delivery. 

Respondent argues that the policy by its terms was in effect at the time 
of the death of the insured and that no actual delivery was necessary. The 
agent of appellant who solicited the application testified that his duties con- 
sisted of soliciting and taking applications for insurance and collecting premiums 
for the policies; that he had solicited and obtained the application of insured 
and forwarded the same to the Los Angeles office; that he received the policy 
issued by appellant on such application around June 17; that he had the policy 
in his possession at the time of the death of the insured; that, on the 5th day 
of July, after he had learned of the demise of the insured, and after communi- 
cating with appellant, on orders from the appellant’s home office, he returned 
the policy for cancellation; that he had made three attempts prior thereto to 
deliver the policy to the insured, at which times he demanded payment of the 
balance of the premium and that such payments were not made. Under this 
statement, was there a delivery of the policy? Section 1059, Civil Code, pro- 
vides though a grant be not actually delivered into the possession of the grantee, 
it is to be deemed constructively delivered in two cases: 


“1. Where the instrument is, by the agreement of the parties at the time 
of execution, understood to be delivered, and under such circumstances that the 
grantee is entitled to immediate delivery; or, 

“2. Where it is delivered to a stranger for the benefit of the grantee, and 
his assent is shown, or may be presumed.” 

[1, 2] Section 1627, Civil Code, under the head of contracts, provides that 
the provisions of the chapter on transfers in general, concerning the delivery 
of grants, absolute and conditional, apply to all written contracts. In the case 
of Carr v. Howell, 154 Cal. 372, 380, 97 P. 885, 889, it is held that “while this 
section relates by its terms to a grant, we think the principles therein laid down 
are equally applicable to any contract.” See, also, Harrigan v. Home Life Ins. 
Co., 128 Cal. 531, 546, 58 P. 180, 61 P. 99. It is a matter, therefore, solely of the 
intention of the parties. If it was intended that the document should be in 
force before it was actually handed over, it will be deemed to have been con- 
structively delivered. Of course, the agent could not complete the contract of 
surance, but he could contract subject to the approval of the company, whose 
ratification would make the contract binding as made. The receipt executed 
by the agent for defendant states: “Liability of Company starts noon, 12 o’clock 
Pacific Standard Time, on the day following policy dating.” This clearly de- 
termines that the appellant intended to become liable from the hour stated in 
the policy. Suppose the insured had been killed on the afternoon of June 16, 
the day after the execution of the contract of insurance and before any attempt 
to make delivery thereof, could it be contended that the appellant was not 
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liable? We think not. Then if such be the rule, much less it behooves appel- 
lant to wait until after the accident, and when its agent has knowledge of its 
loss under said policy to return the same to the company. From a reading of 
the policy it must be held it was the intention that it should be in force at the 
time stated in the receipt, and therefore it must be deemed to have been de- 
livered as provided in the sections of the Civil Code heretofore referred to. The 
trial court found upon the evidence against the contention of appellant that 
said policy was constructively delivered, and there being sufficient evidence 
therefor, such finding will not be disturbed on appeal. 


[3] The receipt admitted in evidence stated that the sum of $20 is due, and 
acknowledges payment of $3. This was a sufficient consideration for the is- 
suance of the policy. At any rate, appellant so considered it and the policy was 
issued. No repayment or offer of repayment was ever made, so far as the record 
discloses. The appellant cannot be allowed to keep the consideration or any 
part thereof and deny liability. Under some circumstances by restoring the 
payment theretofore made, the appellant might have rescinded the contract. 
Nothing of this sort was done. 


[4-6] It is next complained that this action was prematurely brought for 
the reason that the policy in question contained a clause: “No action at law or 
in equity shall be brought to recover on this policy prior to the expiration of 
60 days after proof of loss has been filed in accordance with this policy, nor 
shall such action be brought at all unless brought within two years from the 
expiration of time within which proof of loss is required by this policy.” On 
July 8, 1926, respondent’s attorney wrote appellant, stating that J. A. Paez came 
to his death on July 4; that deceased had applied for insurance in appellant 
company and paid $3 on account of premium, for which he held a receipt and 
asking the attitude of the appellant as to payment and for a copy of the ap- 
plication made by the deceased. In answer to this letter the appellant on July 
9 wrote respondent’s attorney stating that the premium was not paid by appli- 
cant and the policy was not delivered; that it was returned for cancellation 
under its rules and that the policy was not in force and “we have no liability.” 
The unequivocal denial of liability on the contract relieved respondent from 
furnishing further proof and amounted to a waiver of the provisions requiring 
proof of loss to be furnished by the beneficiary under the terms of the policy. 
Should we hold otherwise, appellant would be put in the position of saying: 
“We have no contract with respondent but respondent cannot maintain suit 
until some clause of the contract which we maintain does not obligate us, is 
complied with.” This seems rather absurd. Any conduct on the part of the 
insurer, which tends to create a belief in the mind of the insured under the 
policy that notice of proof of loss will be unnecessary, operates as a waiver of 
the provision requiring such notice of proof. Section 1440, Civ. Code; Wilkin- 
son vy. Standard Acc. Ins. Co., 180 Cal. 252, 180 P. 607; Millard v. Legion of 
Honor, 81 Cal. 340, 349, 22 P. 864. The insurance company waived the provision 
of the policy requiring proof of loss to be furnished by denying its liability 
Francis v. Iowa Nat. Fire Ins. Co. (Cal. App.) 297 P. 122. In Lee v. U. S. Fire 
Ins. Co., 55 Cal. App. 391, 396, 203 P. 774, 776, it is said: “The denial of such 
liability prior to the expiration of the time to make proof of loss is a waiver 
of the condition of the policy requiring such proof. Farnum y. Phoenix Ins 
Co., 83 Cal. 263, 23 P. 869, 17 Am. St. Rep. 233; Royal Ins. Co. v. Martin, 192 
U. S. 149, 24 S. Ct. 247, 48 L. Ed. 385.” Likewise, where a denial of any liability 
under such policy is asserted by the insurer, it pertains equally to all parts 
thereof. Since the denial of liability operated as a waiver of the condition re- 
quiring proof of loss, the further requirement that no action should be brought 
to recover on the policy prior to the expiration of 60 days after proof of loss 
has been filed loses its efficacy. The obvious purpose of the provision inhibit- 
ing the institution of an action within the 60-day period is to permit the com- 
pany to make an investigation of the circumstances surrounding the loss, but 
if the company makes an outright denial of liability there can be no excuse tot 
delay in commencing an action for the purpose of determining whether thx 
company’s claim of nonliability is well taken. It would be an idle act to insist 
upon compliance with the requirement for delay in bringing an action which the 








s 
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law “neither does nor requires.” Civ. Code, § 3532; Farnum v. Phoenix Insur- 
ance Co., supra. 

[7-9] The last point raised by the appellant is that the trial court erred in 
refusing to admit certain evidence and that certain findings of fact were not 
supported by the evidence. Appellant offered evidence as to the custom of the 
delivery of its policies transmitted to its agent for delivery, which, on objection 
of respondent, the court excluded. Proof of custom is not admissible to oppose 
or alter a rule of law or to change the legal rights or liabilities of parties as 
fixed by law. So also where a contract was not made with reference to custom, 
evidence as to the existence thereof is immaterial. Subdivision 12 of section 
1870, Code of Civil Procedure, provides that evidence may be given of usage to 
explain the true character of an act, contract or instrument when such true 
character is not otherwise explained, but usage is never admissible except as an 
instrument of interpretation. Withers v. Moore, 140 Cal. 591, 597, 74 P. 159. 
Usage should not be regarded at all unless it be of such a character as may be 
supposed to influence the parties to the contract. The evidence offered went 
to the custom between appellant and its agent. It was not shown, nor did ap- 
pellant pretend, that the insured knew or dealt with appellant with this usage in 
mind. The primary purpose in the admission of such evidence is to ascertain 
the intention of the parties to the contract, and without some showing that the 
insured contracted with this custom in mind, such evidence was not admissible. 
There was nothing in this contract that required explanation. Section 1853, 
Code of Civil Procedure, does not apply in the instant case, as there was no 
testimony tending to show insured had any knowledge of the customs sought 
to be proven. 

[10] Appellant offered, over objection of respondent, certain evidence prov- 
ing that the deceased had made certain statements to the agent of the appel- 
lant. Respondent’s objection to its admission was sustained and the offered 
evidence excluded. It is contended that the court erred in so doing. The testi- 
mony offered does not come within the exceptions provided for in subdivision 4 
of section 1870, Code of Civil Procedure. In support of its contention in this 
regard appellant relies on Yore v. Booth, 110 Cal. 238, 42 P. 808, 52 Am. St. 
Rep. 81. This was an action on a policy of life insurance issued to one Peter 
Yore. Certain declarations of the decedent, relative to the date of his birth, 
were offered in evidence for the purpose of proving that he had misstated his 
age in his application for the policy. The trial court excluded the evidence and 
its ruling was sustained, the Supreme Court holding that the decedent’s prior 
declarations were not a part of the res gestz and not admissible. In the instant 
case any statement made by the deceased after the issuance of the policy was 


not a part of the res geste and not binding on the plaintiffs herein and there- 
fore not admissible. 


Finding no error in the record, the judgment of the trial court is affirmed. 
We concur: Jennings, Acting P. J.; Marks, J. 


BOWLING v. LIFE INS. CO. OF VIRGINIA. 
Court of Appeals of Ohio, Lucas County. Dec. 29, 1930. 
177 Northeastern Reporter 531. 
1. INSURANCE. 
Accident insurance policy must be construed most strongly against insurer, 
where there is uncertainty in interpretation of language used. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 
Under accident policy providing for payment for “loss by severance of one 
hand,” insured could recover for loss of hand, where second and third fingers 
vere severed, resulting in complete stiffness of entire remainder of hand. 
(For other cases, see Insurance, Dec. Dig. § 527.) 
INSURANCE. 
_ Word “loss,” with reference to severance of hand, in accident policy should 
€ construed to mean destruction of usefulness of member for purpose to which, 
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in its normal condition, it was susceptible of application, in absence of more 
specific definition in policy. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

Action by Homer Bowling against the Life Insurance Company of Virginia. 

Judgment for defendant, and plaintiff brings error—[By Editorial Staff.] 

Reversed and remanded, with directions. 

Robert N. Zanville and Samuel Kaplan, both of Toledo, for plaintiff in 
error. 

Doyle & Lewis, of Toledo, for defendant in error. 

RICHARDS, J. 

The action is one to recover under an accident insurance policy. In the triai 
court, a demurrer to the petition was sustained and the petition dismissed; the 
only contention in behalf of the demurrer being that the injury suffered was not 
covered by the policy. 

The petition avers that by the policy the defendant company agreed to pay 
the plaintiff the sum of $250 in the event of loss of hand by severance. The 
petition further avers that on November 30, 1929, the plaintiff had his right 
hand accidentally wedged and pulled by a moving cable, which caused the com- 
plete severance and loss of that part of the hand known as the second and third 
fingers, also causing complete stiffness of the entire remainder of the hand, and 
that as a direct result of the accident the plaintiff has lost the complete use of 
said hand. The policy is made a part of the petition, and paragraph 6 thereof 
provides for payment “in the event of the loss by severance of one hand.” It 
is contended on behalf of the insurance company that under this policy there 
can be no recovery unless there has been a severance of the entire hand. 

[1] No authorities need be cited to establish the fact that in construing a 
policy of this character, where there is any uncertainty in the interpretation of 
the language used, it must be construed most strongly against the insurance com 
pany, because it is the language selected and used by the company. 

[2] In earlier times the form of policy in common use appears to have been 
so worded as to insure against the loss of a hand or foot, without being more 
specific, and, under a contract so worded, insurance companies contended that the 
hand or foot was not lost, unless it was severed. The courts, however, generally 
held that, if by accident the assured was deprived entirely of the use of the 
hand or foot, as a member of the body, recovery could be had, although the 
member was not severed. After the rendition of decisions of this character, 
Various insurance companies changed the phraseology of policies subsequently 
issued, so as to provide only for payment in the event of loss of a hand or foot 
by severance at or above the wrist or ankle. This provision being specific in 
character, the courts have almost universally held that in these cases there could 
be no recovery unless there was amputation substantially as specified in the policy. 
A good illustration of this class of cases is Brotherhood of Railroad Trainmen 
v. Walsh, 89 Ohio St. 15, 103 N. E. 759, where the regulation of the association 
provided indemnity for one who should “suffer the amputation or severance of an 
entire hand at or above the wrist joint,” and the plaintiff's hand was crushed 
so that it became necessary to amputate the thumb, and the remainder of the 
hand was so injured that he was permanently disabled from using it. The Supreme 
Court, following the specific language used by the association, denied recovery 
because the contract did not contain the words “loss of hand,” and_ specifically 
provided indemnity only in the event that the hand had been amputated at or 
above the wrist joint. In many other cases a like conclusion has been reached, 
where the language of the policy was similar to that in the case just cited. | 

Between the two classes of cases to which reference has been made, the first 
being where the policy contains no language providing for the severance o1 
removal of the hand, but only for the loss of the hand, and the other class 
being where the policy provides indemnity only in the event of the severance 01 
removal of the hand at or above the wrist, there is an intermediate class whet 
the language is similar to that in the policy involved in the instant case, 
provides indemnity in the event of “loss by severance of one hand.” As st 
in 1 American & English Encyclopedia of Law (2d Ed.) 301, provisions 
this character have been held to refer to the manner rather than to the e» 


physical extent of the injury. A leading case is that of Sneck v. Travellers’ Ins 
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Co., 88 Hun, 94, 34 N. Y. S. 545, 546, affirmed 156 N. Y. 669, 50 N. E. 1122. 
In that case the policy provided indemnity in the event of “loss by severance 
of one entire hand.” The policy in that case was more favorable to the company 
than the one in the case at bar, in that it used the words “entire hand,’ while 
the policy in the case at bar does not use the word “entire,” and ‘yet, in that case, 
a recovery was allowed. It appears from the evidence in that case that the 
fingers and heads of all the metacarpal bones were cut off with a planer, that a 
little over one-half the hand was gone, and that, while there are 27 bones in the 
skeleton of the hand, 13 bones were entirely gone and parts of 5 more, so that 
the entire hand had not been severed. The policy not being specific as to where 
the severance should occur in order to entitle a plaintiff to recover, the court 
held that it was reasonable to conclude that the use of the language in the 
policy, “the entire hand,” must be considered in connection with the use to which 
the hand was adapted, and that this was regarded by the parties as the sense in 
which the contract was to be understood. That case is cited in Brotherhood of 
Railroad Trainmen vy. Walsh, supra, with apparent approval, and its distinguishing 
features noted. 

In Garcelon v. Commercial Travelers’ Eastern Accident Ass., 184 Mass. 8, 
67 N. E. 868, 100 Am. St. Rep. 540, the policy provided indemnity in the event 
of loss of one arm, and also provided “that the word ‘loss’ as applied to arm or 
leg is hereby construed and agreed to mean actual amputation.” The amputation 
was four inches below the elbow, and the court held that such amputation was 
the loss of an arm in the common acceptation of the words, and within the 
meaning of the policy, which did not mention whether the loss is by amputation 
below or above the elbow joint. 

A recent case reaching the same conclusion is Life & Casualty Ins. 
Co. of Tennessee v. Peacock, 220 Ala. 104, 124 So. 229, 231. The policy in that 
case provided indemnity in case of loss by severance of both hands or both 
feet or one hand and one foot. In that case the court says that: “The provision 
for indemnity for ‘loss by severance’ of feet or hands was intended to refer to 
the manner rather than to the exact physical extent of the injury.” 

[3] These cases establish the doctrine that the word “loss” as used should 
be construed to mean the destruction of the usefulness of the member for the 
purpose to which, in its normal condition, it was susceptible of application, in 
the absence of more specific definition in the policy. 

The averments of the petition show that. while only the second and _ third 
fingers were severed, it resulted in complete stiffness of the entire remainder of 
the hand, so that the plaintiff lost the complete use of the hand. 

The cases are collected in Moore v. Aftna Life Ins. Co., 75 Or. 47, 146 P. 
151, L. R. A. 1915D, 264, Ann. Cas. 1917B, 1005. 

This court is of the opinion that the petition states a good cause of action. 
The judgment will be reversed and the cause remanded to the court of common 
pleas, with directions to overrule the demurrer to the petition, and for furthe- 
proceedings. 

Judgment reversed, and cause remanded. 

Williams and Lloyd, JJ., concur. 


STANDARD ACCIDENT INS. CO. v. CHERRY. No. 4019. 
Court of Civil Appeals of Texas. Texarkana. July 2, 1931 
Rehearing Denied July 11, 1931. 
40 Southwestern Reporter (2d) 873. 
1. INSURANCE. 
Evidence held to support finding that iceman, because of accident, was sub- 

tantially disabled from doing work pertaining to occupation within accident 
policy. 


Accident policy insured against loss resulting from bodily injuries 
inflicted directly, exclusively, and independently of all other causes through 
external, violent, and accidental means, with certain exceptions. Policy 
further provided indemnity for injuries which wholly and continuously 
disabled insured from date of accident from performing any and every 
kind of duty pertaining to his occupation. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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2. INSURANCE. 

Injuries to back of iceman while attempting to deposit 200-pound cake of 

ice in high ice box held sustained by “accidental means” within accident policy, 
Ice delivery man, while carrying 200-pound block of ice to be placed 

in a high ice box, sustained injuries to his back, which he contended 

resulted from bodily injuries inflicted directly, exclusively, and indepen- 

dently of all other causes through accidental means, within accident insur- 
ance policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Levy, J., dissenting. 

Appeal from District Court, Bowie County; R. J. Williams, Judge. 

Suit by Marion E. Cherry against the Standard Accident Insurance Company. 
Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

See, also, 36 S. W. (2d) 807. 

King, Mahaffey, Wheeler & Bryson, of Texarkana, for appellant. 

Wm. V. Brown, of Texarkana, for appellee. 

Levy, J; 

The suit was brought by the appellee to recover of appellant on an accident 
policy providing for weekly indemnity for injury suffered through external, 
violent, and accidental means. The appellee asked for indemnity at the rate 
of $15 a week for 33 4/7 weeks, with the penalty of 12 per cent. and attorney’s 
fees. The petition alleged: “Plaintiff alleges that he received said bodily injuries 
through external, violent and accidental means while in the regular performance 
of his duty. That while attempting to put a 200-pound block of ice in an ice 
box or refrigerator, and while attempting to throw the 200-pound block of ice 
off his hack in the ice box he received an unusual jerk or strain, which happened 
unintentionally or unexpectedly, which tore his ligaments, nerves, bloodvessels, 
and tissues loose in his back, shoulder, side and spine, and injured the muscles, 
tissues and ligaments of his back, spine, side and shoulder and other parts of 
his body as hereinabove set out, totally rendering him incapacitated of further 
performing the duties of his occupation, to-wit, that of truck driver, ice delivery 
all as hereinabove set out.” 

The appellant answered by general denial, and specially pleaded that appellee 
was not totally and continuously disabled and prevented from attending to any 
and every kind of duty, but, at most, one or more of the duties pertaining to his 
occupation. 

The court submitted the cause to the jury upon special issues, whose findings, 
in effect, are: (1) That the plaintiff received bodily injury on June 10, 1929, 
which resulted directly, exclusively, and independently of all other causes through 
external, violent, and accidental means; (2) and that the injury wholly disabled 
plaintiff from performing and attending to any and every kind of duty per- 
taining to his occupation as insured against. The jury further found that the 
plaintiff was disabled from January 22, 1930, to September 18, 1930, and_ that 
$175 was reasonable attorney’s fees. The court entered judgment for the total 
sum of $738.86. 

The statement of the testimony of the appellee gives a clear outline of the 
suit. He was emploved by an ice company as truck driver in daily delivery of 
ice to customers. His duty was to carry ice from his truck and put it in the 
houses or ice boxes of the company’s customers. The usual weight of the ice 
he had to carry and put in the ice boxes ranged from fifty to three hundred 
pounds, as the customer desired. The appellee specially testified, as material to 
state, as follows: 


“T am asked to describe how I received those injuries on June 10, 1929, and 
in what way, and what I was doing at the time. I was carrying a 200-pound 
block of ice, putting it in a high ice box. I had the ice on my back and was all 
bent over and had to get the ice up on the edge of the ice box. When I went 
to throw the ice back off my back it seemed just like it tore me in two there. 
I had been following that occupation somewhere close to two years and had 
carried ice in that way before. That was a large piece of ice that I was carrying 
but I have carried pieces larger than that. I have carried 300-pound blocks of 
ice; and have carried them on my back. I did not intend to injure myself at 
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the time I put that ice on the box. I did not know it would hurt me when I did 
that because I had been doing it that way every day. I had put 200 pounds of 
ice in that particular ice box every day that summer up until then, and I did 
not expect it would do that. I had no idea I would be injured when I put the 
ice in that box in that manner on that occasion. This injury happened unex- 
pectedly. I had followed this occupation for about two years prior to the time i 
received this injury.” 

Appellee further testified: “I had been working for the Powers Ice Company 
for about two years at the time 1 claim to have received this injury. This jerk 
in my side occurred down there at Atchison’s Grocery Store. I am about five 
feet, two inches tall. I am asked to illustrate by this chair here about where 
the open space in that box was that I had to put that ice in. It was about right 
here (indicating). I am asked to stand up by the side of that and see how 
that would come up to me. As to how far it comes about my waist band, it 
comes about right there; about three inches above my waist band. The top 
of that chair would be about the height of the opening in the ice box; something 
near that. Supposing that grip there was the piece of ice that was in my truck 
that I was going to deliver that morning; I am asked to show the jury just 
how that happened and what happened. I can’t show them unless I had the 
ice and a man here to carry it and show them, for a man can’t get in the position 
with a grip on his back like he would have to with a 200-pound chunk of ice 
on his back. You have to reach back like this (indicating) with your hooks. 
The ice is sticking up there; a 200-pound block of ice that you are laying away 
over there. I come right here and catch one end right there and edge that ice 
like that, and then I have got to tilt it up and stand it straight up in that box, 
like that; stand straight up with a 200-pound, straight up. That is what I did 
on that occasion, and that is where I broke my back down. That is the way 
it happened. I had been delivering ice that way for two years for this Company; 
right at two years. I had been delivering to Mr. Atchinson all summer up until 
I got hurt that summer; up until the 10th of June. I began delivering ice there 
to Atchison’s store and putting it in that box up in the winter. It had been six 
or seven months or more that I had been delivering ice. That was in June, the 
sixth month of the year.” 

On recross-examination appellee testified as follows: “When I was putting 
that piece of ice down there in Mr. Atchiscon’s store that morning, as to whether 
or not there was anything that happened out of the ordinary except this strain 
or catch in my back—there was no strain or catch. It just seemed like—I heard 
it break loose; just tear loose. There was nothing unusual or out of the ordinary 
other than the tearing loose or breaking loose of that place back there, whatever 
it was. I unloaded the ice that morning, just like I had on all other mornings 
before that, and just like I did all around town where the boxes are up like 
that. I carried it the same way.” 

[1] There is evidence that the appellee since his injury cannot carry the 
ice to the houses as required of him, and is prevented from substantially doing 
the duties pertaining to his occupation. The jury finding in this respect is 
sustained and here adopted as a fact of the case. 


The accident policy in suit contained the following provisions: 

“Standard Accident Insurance Company of Detroit, Michigan, in consideration 
of the representations contained in the application, copy of which is indorsed 
herein and made a part hereof, and of the premium of $29.71, hereby insures 
Marion E. Cherry, hereinafter called the insured, whose occupation is truck 
driver—ice delivery, for the term of 12 calendar months from noon, Standard 
time, of the 29th day of October, 1928, against loss resulting from bodily injury, 
effective directly, exclusively and independently of all other causes through 
external, violent and accidental means except when intentionally inflicted while 
sane or insane, or sustained by the insured while insane, subject to all the 


conditions and limitations hereinafter contained, principal sum of $1,000.00; weekly 
indemnity $15.00. 


“If such injuries shall wholly and continuously disable the insured from date 
' accident, from performing any and every kind of duty pertaining to his occu- 
tion, and during the period of such continuous disability, but within 200 wecks 
m date of such accident, shall result independently and exclusive of all other 
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causes in either one of the losses enumerated below or within 90 days from the 
date of the accident, irrespective of total disability, result in like manner in any 
one of such losses, the Company will pay the sum set opposite such loss, and in 
addition weekly indemnity, as provided in art. 2, to the date of death, dismember- 
ment, or loss of sight. Only one of the payments named will be made for injury 
resulting from one accident. 

“Weekly Indemnity. 

“If such injury shall not result in any of the disabilities enumerated in Art. 
1, but shall directly and immediately totally and continuously disable and prevent 
the insured from attending to any and every kind of duty pertaining to his 
occupation, the company will pay him the weekly indemnity at the rate mentioned 
above, ($15.00) for the entire period during which he is so disabled.” 

The two points presented, in effect, are that (1) the appellee’s injury did not 
result through accidental means; and (2) the appellee was not rendered wholly 
disabled from attending to any and every kind of duty pertaining to his occupa- 
tion. The second point should be, we think, overruled, as there is evidence which 
would warrant a finding by the jury, as within their province to make, of dis- 
ability on the part of appellee to substantially do the work pertaining to his 
occupation. That satisfies the terms of the policy. 

[2] Upon the first point above the majority of the court are of the opinion 
that the jury were, on all the evidence, warranted in finding that the injury to 
the appellee resulted through accidental means. Carrying the ice in the manner 
done resulted in unexpected injury, and the injury should be considered as one 
due to accidental means. The cases in point and which rule the facts are: 
United States Mut. Accident Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 
60; Bryant v. Casualty Co. 107 Tex. 582, 182 S. W. 673, L. R. A. 1916E, 945, 
Ann. Cas. 1918A, 517; Pledger v. Accident Ass’n (Tex. Com. App.) 228 S. W. 
110; International Travelers’ Ass’n v. Francis (Tex. Com. App.) 23 S. W.(2d) 
282; and many similar cases. 

The writer does not concur in the conclusion reached by the majority. In 
carrying, as frequently done, the 200-pound block of ice to the ice box in the 
store, the appellee, as he says, did so in an “all bent over” position. Such 
position naturally put him in a very severe strain of body. As appellee further 
stated, this position of voluntary strain alone, without the intervention of any 
other cause or producing agency of injury, directly resulted in “the tearing loose 
or breaking loose” of certain ligaments of his back. I think the injury so pro- 
duced must be regarded as merely accidental in result, and not as an injury caused 
by accidental means. The severe strain put upon the body in carrying the ice 
was adequate cause for the injuries. The appellee could reasonably have foreseen 
and expected that an injury was naturally liable to be produced thereby. There 
was no efficient intervening cause or agency producing the injury, as can be 
seen to exist in all the cases cited above, occurring between the voluntary bodily 
strain of carrying the ice and the breaking loose of the ligaments of the back. 

We have considered all the assignments of error, and think they should be 
overruled. 

The judgment is affirmed. 


FEDERAL SURETY CO. v. SMITH. No. 1472—5710. 
Commission of Appeals of Texas, Section A. July 22, 1931. 
41 Southwestern Reporter (2d) 210. 
2. INSURANCE. 


Whether insurer waived proofs of loss could only become question of law 
under facts justifying but one reasonable conclusion. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 
3. INSURANCE. 5 ; 
Courts will not construe language in unambiguous insurance contract other- 
wise than parties themselves intended. ° 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE. ; See i 
Insurer can stipulate that proofs of loss be furnished within reasonable time 
and upon reasonable terms and provide conditions to enforce compliance. 
(For other cases, see Insurance, Dec. Dig. § 539[1].) 
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5. INSURANCE. 

Insured seeking to avoid policy provisions requiring proofs of loss was re- 
quired to show waiver of substantial compliance. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

6. INSURANCE. 

Furnishing proofs of loss, as required by accident policy, was condition 
precedent to recovery, unless waived. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

7. INSURANCE. 

Insured seeking to avoid policy provisions requiring proofs of loss by show- 
ing waiver has burden of proving all essential elements of waiver. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

8. INSURANCE. 

Insured had burden to allege and prove compliance with policy provisions 
requiring furnishing of proofs of loss as conditions precedent to recovery, or to 
show that insurer’s conduct had waived compliance. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

9. INSURANCE. 

Insurer denying liability under policy terms waives compliance with policy 
provisions requiring that proofs of loss be furnished. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

10. INSURANCE. 

Evidence that insuref® on receiving proofs of loss, by its acts and continued 
silence misled insured into believing that insurer denied liability, would raise 
fact issue of waiver by estoppel of further proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

12. INSURANCE. 

Evidence regarding insurer’s waiver of proofs of loss held to raise jury 
question. 

Evidence disclosed that insured furnished proofs of loss for a period 

of time to June 2, 1926, and that he did not furnish any other proofs of 
loss after that time, but contended that the necessity for furnishing 
proofs of loss for a period subsequent to June 2, 1926, as required by 
the policy, was waived by insurer’s conduct in receiving the proofs of 
loss and failing to pay for the injuries for which the proofs were 
furnished. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by Marshall H. Smith against the Federal Surety Company. Judg- 
ment for plaintiff was affirmed by the Court of Civil Appeals [25 S. W. (2d) 
994], and defendant brings error. 

Judgments of the district court and the Court of Civil Appeals reversed, 
and cause remanded with directions. 

Hyer & Christian and A. W. Christian, all of Fort Worth, for plaintiff in 
error. 

H. T. Cooper and W. D. Smith, both of Fort Worth, and A. E. McCord, of 
Peoria, Ill., for defendant in error. 

SHarP, J. 

Marshall H. Smith instituted this suit against the Federal Surety Company 
upon a policy issued by the company to Smith, alleging that while the policy was 
in full force and effect he sustained an injury, and he claimed the full weekly 
accident indemnity of $37.50 from and after the date of his injury upon allega- 
tions that his injury had resulted in total disability within the meaning of part 
2 of the policy. 

The case was submitted to a jury upon special issues, and judgment was 
entered in favor of the plaintiff against the defendant for the sum of $3,723.49. 
The Federal Surety Company made an appeal from the judgment .of the trial 

urt to the Court of Civil Appeals and that court affirmed the judgment. 25 S. 
\W. (2d) 994. We refer to that opinion for a more detailed statement of the case. 
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The Federal Surety Company applied for a writ of error, which was granted. 

Plaintiff in error contends: 

(a) That the policy of insurance having required as a condition precedent 
to recovery of indemnity that proofs of loss be furnished, and proofs of loss 
having been furnished for only the period of time from the date of the injury 
up to and including june 2, 1926, it was error for the Court of Civil Appeals to 
hold that plaintiff was entitled to indemnity up to and including May 18, 1928; 
and 

(b) That it was error for the Court of Civil Appeals to hold that the mere 
failure of defendant to pay indemnity upon the proofs of loss that were furnish- 
ed constituted denial of liability on the part of defendant and the waiver of 
additional proofs of loss, there having been no testimony of any word or act on 
the part of the defendant denying its liability under the policy. 

The policy issued, among other things, contained the following provisions: 

“4. Written notice of injury or of sickness on which claim may be based 
must be given to the Company as soon as practicable after the date of the acci- 
dent causing such injury or after the commencement of disability from such 
sickness. In event of accidental death immediate notice thereof should be 
given to the Company.” 

“7. Affirmative proof of loss must be furnished to the Company at its said 
office in case of claim for loss of time from disability within ninety days after 
the termination of the period for which the Company is liable, and in case of 
claim for any other loss, within ninety days after the date of such loss.” 

“10. Upon request of the Insured and subject to due proof of loss all accrued 
indemnity for loss of time on account of disability will be paid at the expiration 
of each sixty days during the continuance of the period for which the Company 
is liable, and any balance remaining unpaid at the termination of such period 
will be paid immediately upon receipt of due proof.” 

“14, No action at law or in equity shall be brought to recover on this policy 
prior to the expiration of foriy days after proof of loss has been filed in ac- 
cordance with the requirements of this policy, nor shall such action be brought 
at all unless brought within one year from the expiration of the time when a 
cause of action for the loss accrues. 

“15. If at any time limitation of this policy with respect to giving notice 
of claim or furnishing proof of loss is less than that permitted by the law of 
the state in which the Insured resides at the time this policy is issued, such 
limitation is hereby extended to agree with the minimum period permitted by 
such law.” 

In the plea in abatement defendant alleged that plaintiff had not complied 
with the provisions of paragraph 7 to the effect that proof of loss must be 
furnished to the company within ninety days after the termination of the period 
for which the company was liable, nor had the plaintiff, in compliance with 
paragraph 10, requested payment on account of disability at the expiration of 
each sixty days during the continuance of the period for which the company 
might be liable, nor had the plaintiff executed and delivered to defendant due 
proof of loss as a prerequisite to such payment at intervals of sixty days each, 
as required by paragraph 10; that under the provisions of paragraph 14 no 
action at law or in equity might be brought to recover on said policy prior to 
the expiration of forty days after proof of loss had been filed in accordance 
with the aforesaid requirements, so that plaintiff, having failed to file such proof 
of loss, had no right to bring such action, and this suit on the policy was pre- 
mature and should be abated and dismissed. 

Plaintiff alleged that written notice of the injury received by him was given 
defendant as soon as practicable after the date, to wit, within ten days there- 
after, and new proof of said accident and disability was furnished the defendant 
within reasonable time after said accident, to wit, within forty days thereafter, 
and demanded of defendant the indemnity to which he was entitled under the 
provisions of the policy, but that defendant failed and refused to pay plaintiff 
any indemnity whatsoever. — 

Plaintiff. filed an amended petition on May 16, 1928, and alleged therein, in 
substance, that he had been disabled continuously up to and including that date. 
The record shows that plaintiff received his injuries on December 23, 1925; that 
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he furnished proofs of loss on January 28, 1926, on February 7, 1926, on April 
27, 1926, and on June 2, 1926. These were the only proofs of loss that were 
furnished by plaintiff. However, plaintiff in error does not question the suffi- 
ciency of the proofs of loss furnished on the dates above mentioned, but does 
question the soundness of the contention made that they are sufficient upon 
which to base a judgment for claims made for loss of time from disability after 
June 2, 1926. 

The question as to whether proofs of loss had been furnished by plaintiff 
was not submitted to the jury. The trial court, however, made an express find- 
ing that proofs of loss had been furnished in the following language: “That 
within the time prescribed by said policy of insurance, the plaintiff gave notice 
to defendant of said injury and furnished to defendant affirmative proof of the 
said injury and of the disability resulting therefrom, and made demand upon 
defendant for the indemnity provided for by said policy.” 

[1] The foregoing finding was incorporated in the judgment entered by the 
trial court, and that court rendered judgment in favor of the plaintiff against 
the defendant for compensation from December 23, 1925, to May 18, 1928. There 
being no contention that plaintiff had not complied with the terms of the policy 
in furnishing the defendant proofs of loss for loss of time from disability from 
December 23, 1925, to June 2, 1926, the trial court correctly held as a matter of 
law that sufficient notices of proof of loss for loss of time from disability during 
those dates were furnished by plaintiff to defendant. The testimony being un- 
disputed, that was not an issue to be submitted to the jury. 

[2] No issue as to whether proofs of loss had been waived by the insurance 
company for loss of time from disability after June 2, 1926, was submitted to the 
jury, nor was there any request for it to be submitted. Defendant moved for a 
peremptory instruction in its favor which was refused. The trial court did not 
find that there had been a waiver of proof of loss by the insurance company, 
nor do we think that under the facts introduced in this case the trial court 
would have been warranted in finding as a matter of law that the insurance 
company had waived the proofs of loss. It can only become a question of law 
when the facts and circumstances are such that but one reasonable conclusion 
can be drawn therefrom. 

We are of the opinion that taking the entire testimony, as shown from this 
record, in its most favorable light, it is not shown, unless it be inferred by mere 
silence on the part of the insurance company in receiving and retaining the 
proofs of loss sent in, that the company waived the provisions of the policy re- 
quiring proofs of loss to be furnished. 

In the case of Wirtz v. Sovereign Camp, W. O. W., 114 Tex. 478, 268 S. W. 
438, 441, it is said: “Waiver presupposes full knowledge of existing right, while 
estoppel arises where by fault of one, another has been induced to change his 
position for the worse.” 

[3] It is firmly settled in the decisions of this state that if the contract of 
insurance is expressed in plain and unambiguous language, the courts will not 
undertake to construe the language otherwise than the parties themselves intended 
that it should be. 

[4] It is a further well-recognized rule that an insurance company has the right 
to stipulate that proofs of loss be furnished within a reasonable time and upon 
reasonable terms and to provide certain conditions to enforce a compliance with 
such provisions. 

If the injuries of the insured disabled him from the performance of his 
labors from December 23, 1925, to May 18, 1928, the policy required that he, make 
written proof of such disability to the insurer. Such provisions above copied are 
not void under our laws. Delaware Underwriters & Westchester Fire Ins. Co. v 
Brock, 109 Tex. 425, 211 S. W. 779; Burns v. American Nat. Ins. Co. (Tex. Com. 

\pp.) 280 S. W. 762; American Nat. Ins. Co. v. Burns (Tex. Civ. App.) 273 S. 
W. 339; Texas Glass & Paint Co. v. Fid. & Dep. Co. (Tex. Com. App.) 244 S. W. 
113; Traveler’s Ins. Co. v. Scott (Tex. Civ. App.) 218 S. W. 53; Southern Casualty 
Co. v. Landry (Tex. Civ. App.) 266 S. W. 804; American Surety Co. v. Blaine 
(Tex. Civ. App.) 272 S. W. 828. 

[5, 6] There is nothing illegal in such contract. It was the duty of the insured, 
if he desired to avoid the provisions of the policy, to show a waiver or a substantial 
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compliance with the terms of the insurance policy. The policy required the insured 
to furnish proofs of loss within a specified time, and it is held that compliance with 
the requirement is a conditon precedent to a recovery, unless waived by the com- 
pany. The Sun Mutual Insurance Co. vy. Mattingly, 77 Tex. 162, 13 S. W. 1016: 
Scottish Union & National Insurance Co. v. Clancy, 71 Tex. 5, 8 S. W. 630: 
Scottish Union & National Insurance Co. v. Clancy, 83 Tex. 113, 18 S. W. 439. 

[7, 8] The law places the burden or proving all the essential elements of a 
waiver on the plaintiff. The burden rested upon plaintiff to allege and prove that 
he had complied with the provisions of the policy with reference to the furnishing 
of proofs of loss as a condition precedent to a recovery or show that the insur- 
ance company had by its acts waived a compliance therewith. The testimony is 
undisputed that plaintiff was injured on December 23, 1925, and that he furnished 


proofs of loss for a period of time from January 28, 1926, to June 2, 1926. It is 
not contended that: he furnished any other proofs of loss after that time. To 
meet the contention made by the insurance company that plaintiff had failed to 
comply with the provisions of the policy by furnishing proofs of loss, it is con- 
tended that the company, by receiving the. proofs of loss and failing to pay for the 
injuries for which the proofs were furnished, constituted a waiver, as to the re- 
quirement that other proofs of loss be furnished as stipulated in the policy. 

[9] The rule is unquestioned in this state that where the insurance company 
denies liability under the terms of the policy, that a compliance with the policy 
to furnish proofs of loss is waived and a recovery may be had thereon without 
furnishing such proofs. Sun Mutual Insurance Co. v. Mattingly, 77 Tex. 162, 13 
S. W. 1016; East Texas Fire Ins. Co. v. Coffee, 61 Tex. 287. 

The rule is stated, and seems to be based upon sound authority, that mere 
silence of the insurer, even with knowledge of the loss and failure of insured to 
file proofs of loss within the required time, will not constitute a waiver thereof, as 
a matter of law. Cooley’s Briefs on Insurance, vol. 7 (2d Ed.) p. 5992; 14 R. 
C. L. p. 1347, § 519. 

[10] However, the testimony shows that on the dates aforesaid plaintiff furn- 
ished the defendant the proofs of loss with respect to his claims under the policy 
and that the company received and retained the proofs without any complaint and 
failed and refused to pay plaintiff for the amounts described therein. Defendant 
in error contends, under all the facts, that after furnishing the proofs of loss to 
the company, as he did, and not hearing from the company, and the company fail- 
ing to pay him for the proofs already made, that he had the right to conclude that 
the company intended to deny liability under the provisions of the policy, and 
therefore he did not furnish additional proofs of loss. We think that if the 
insured, in good faith, and within the stipulated time, does what he plainly in- 
tends as a compliance with the requirements of his policy with respect to the proof 
of loss, and if the company, on receiving the proofs of loss furnished, and by its 
acts and continued silence, may so mislead the insured to his disadvantage, be- 
lieving that it had denied liability under the terms of the policy, this would be 
sufficient evidence to raise the issue of waiver by estoppel. Therefore, it would 
become a question of fact to be determined. Cooley’s Briefs on Insurance, vol. 5 
(2d Ed.) pp. 4563, 4564, 4565, 4566; North River Ins. Co. v. Rippy (Tex. Civ. 
App.) 23 S. W. (2d) 853, 854; Hayden v. Houghton (Tex. Civ. App.) 24 S. W. 
803; Missouri, K. & T. Ry. Co. v. Hendricks, 49 Tex. Civ. App. 314, 108 S. W. 
745 (writ or error refused). 

[11] It is now the settled rule in this state that where special issues have been 
submitted to the jury and findings made thereon, that the trial court, under the 
statutes and decisions, if the facts justify it, could find on such omitted issues as 
are in accord with and supplemental or incidental to and which supports the issues 
of fact which were submitted and found by the jury and upon which the judgment 
is based; but that the trial court would not have authority to make findings upon 
independent grounds of recovery or grounds of defense wholly neglected and 
ignored by the parties to the suit and support a judgment upon such findings in 
the face of the issues submitted, and regardless of the findings by the jury. Such 
issues are held to have been waived. Ormsby v. Ratcliffe, 117 Tex. 242, 1 S. W. (2d) 
1084; Dallas Hotel Co. v. Davison (Tex. Com. App.) 23 S. W. (2d) 708; Bulin \ 
Smith (Tex. Com. App.) 1 S. W. (2d) 591. ; ; 

[12, 13] We are of the opinion that the evidence raised the issue of waiver on 
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the part of the insurance company; that this was an ultimate issue to be passed upon 
by the jury; that a finding thereon by the jury was necessary before a vaild 
judgment could be rendered against the insurance company for claims made for 
loss of time from disability after June 2, 1926; that this issue should have been 
submitted to the jury and a finding by them made thereon; and that the trial court, 


under the facts of this case, had no authority to enter the judgment rendered. The 
trial court could have entered judgment for the amount claimed under the proofs 
of loss actually furnished, but it did not do so, but included other items not justi- 
fied by the findings made to the issues submitted to the jury. Therefore, the judg- 
ment of the trial court is not supported by the verdict, there being no finding by 
the jury upon the issue of waiver of the proofs of loss on the part of the insurance 
company, and such finding being necessary to support the judgment for the amount 
rendered against it. 

We sustain the foregoing contention. 

[14] Plaintiff in error contends that special issue No. 1 in the court’s charge 
was multifarious, in that it combined three issues of fact, to wit: 

(a) Whether plaintiff was disabled solely from the injury complained of; 


(b) Whether he was disabled at once and continuously after the occurrence 
of the injury; and 


(c) Whether he was totally disabled. 


Question No. 1 reads as follows: “Was or was not the plaintiff solely, from 
the injury complained of, at once and continuously, after the occurrence of the 
same, totally disabled for any period of time? Answer ‘ 


x,” 


yes’ or ‘no. 
It is insisted that the foregoing question is condemned in the opinion rendered 


in Lumbermen’s Reciprocal Association v. Wilmoth (Tex. Com. App.) 12 S. W. 
(2d) 972, 973, and other decisions cited. 


The issue involved in that opinion reads as follows: “Was or not the injury 
received by G. T. Wilmoth such as to totally and permanently incapacitate him 
from following any gainful occupation?” 

It was held in that case that article 2189, R. S. 1925, requires the special issue 
shall be submitted distinctly and separately; that the issue submitted in that case 
did violate the provisions of the statute. It was held that the issue combined two 
separate and distinct questions of fact, one of which might be answered by the jury 
in the affirmative, and the other in the negative, or vice versa. It was further held 
that “a disability may be total, but temporary, or it may be permanent, but partial. 
The questions as to the totality of the incapacity and the duration of the injury 
should have been submitted as separate issues.” The question as to whether the 
disability was such as to totally and permanently incapacitate the insured is not 
involved here. The question submitted in this case was limited to the question 
is to whether or not plaintiff was totally disabled for any period of time caused 
solely from the injury complained of. 

[15] Since the case will be reversed and remanded for a new trial, we think 
it proper to call attention to the wording of this and other issues submitted by the 
court to the jury. The use of the words “was or was not the plaintiff solely” in- 
jured, ete., in the question, followed by instructions for the jury to answer same 
“ves” or “no,” is confusing. The question in its form cannot be answered cate- 
1 and leave the meaning of the answer free of all uncer- 
It is true when considered in the light of the answers made by the jury to 
the other questions it is sufficient to support a judgment. 

The better practice would be to so frame the questions in such a manner as not 
to leave the answers of the jury in doubt as to what was intended. 

[16] In view of the 


ricall yes” or “no” 
tainty 


frequency with which we are called upon to determine the 
orrectness of the form of special issues, we desire to suggest that the least ob- 
jectionable method of procedure is for the trial court to propound the question to be 
submitted in the form, “Do you find from the preponderance of the evidence that” 
(following with the question to be determined), so framing the question, upon each 
issue, as to place the burden of proof where it properly belongs. 

We forego a discussion of the other assignments raised, because they will not 
likely arise during another trial. 

We therefore recommend that both the judgments of the trial court and the 
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Court of Civil Appeals be reversed and this cause be remanded to the district court 
for another trial in accordance with this opinion. 

Cureton, C. J. 

Judgments of the district court and Court of Civil Appeals are both reversed, 
and the cause remanded, as recommended by the Commission of Appeals. 

We approve the holdings of the Commission of Appeals on the questions dis- 
cussed in its opinion. 


KENNARD v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. 
Supreme Court of Appeals of Virginia. Sept. 17, 1931. 
1. INSURANCE. 

Members of mutual benefit society are bound by its charter and by-laws and 
are conclusively presumed to have knowledge of them all. 

(For other cases, see Insurance, Dec. Dig. §§ 716, 718.) 

2. INSURANCE. ; 

Policies of insurance in beneficial association in case of ambiguity are to be 
construed liberally in favor of assured. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

5. INSURANCE. 

Indorsement on policy in benefit society that benefits are subject to consti- 
tutional provisions of association when member receives bodily injury held not 
to create ambiguity. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


6. INSURANCE. 5s 

Words and phrases in insurance policy should receive primarily construction 
which they commonly receive in ordinary affairs of life. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 
7. INSURANCE. 

Provision of accident policy that accident shall, independently of all other 
causes, “immediately” disable insured, required continuity of disability. 

The word “immediately” in insurance policy, providing that accident 
shall independently of all other causes immediately, continuously, and 
wholly disable insured, has been defined as requiring disability to result 
presently and without any substantial interval. 

(For other cases, see Insurance, Dec. Dig. § 467.) 


8. INSURANCE. 

Insured injured by striking foot against rocker and disabled 23 days there- 
after by swelling of foot held not “immediately” disabled after accident and not 
entitled to recover. 


(For other cases, see Insurance, Dec. Dig. § 467.) 


Error to Law and Chancery Court of City of Roanoke. 

Action by William Cecil Kennard against the Travelers’ Protective Association 
of America. To review a judgment of dismissal, plaintiff brings error. 

Affirmed. 

Argued before Prentis, C. J., and Campbell, Holt, Hudgins, and Gregory, JJ. 

B. E. Estes, of Roanoke, for plaintiff in error. 

Murray A. Foster, Woods, Chitwood, Coxe & Rogers, and Jno. L. Walker, 
all of Roanoke, for plaintiff in error. 


Hort, J. 


The plaintiff, Mr. Kennard, was a member in good standing of the Travelers’ 
Protective Association, a fraternal benefit society, chartered under the laws of 
the state of Missouri. His certificate of membership bears date April 3, 1916. 
On the night of August 6, 1929, he was injured by striking his right foot against 
the rocker of a chair. At that time this accident seemed to be too trivial for 
notice, but by August 29, 1929, this injured foot had become swollen and painful. 
On that day a physician was summoned, and on September 6, 1929, the company 
was notified. His accumulated disability claims amount to $823.21. To his 
motion for judgment therefor the defendant demurred. Its demurrer was sus- 
tained; the case was dismissed, and is now before us on a writ of error. 
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Plaintiff's certificate of membership declares that he is “entitled to such 
benefits as may be provided in and by the Constitution, By-Laws and Articles of 
Incorporation of said Association in force and effect at the time any accident 
occurs from which a claim for benefit arises. 

“Benefits in case of death payable to Sarah Ellen Kennard, his wife. This 
certificate, the Constitution, By-Laws and Articles of Incorporation of said 
Association and Application for Membership signed by said member and all 
amendments thereto shall constitute the agreement between said Association and 
said member and shall govern the payment of benefits, and any changes, addi- 
tions or amendments to said Constitution, By-Laws or Articles of Incorporation, 
hereafter duly made shall bind said member and his beneficiary or beneficiaries, 
and shall govern and control the contract in all respects the same as though such 
changes, additions or amendments had been made prior to and were in force at 
the time of said member’s application for membership.” 

Across the face of the certificate itself this provision is written: “Any mem- 
ber meeting with an accident must notify the national secretary in writing within 
thirty days of such accident, giving full particulars of same and name of attend- 
ing physician. In case of death the beneficiary shall give such notice. In case 
of failure to notify except because of unconsciousness or physiccal inability the 
member or his beneficiaries shall forfeit all rights to insurance benefits.” 

On its back this appears: “The following benefits are paid subject to the 
conditions, exceptions and limitations of the Constitution of the Association and 
amendments thereto, whenever a member in good standing shall, independently 
of all other causes, through external, violent and accidental means, receive 
bodily injury which shall solely and exclusively cause death or disability.” 

Then follows a statement of the sums which are to be paid for accidents of 
varied kinds. 

These provisions appear as section 10, article 6, of the association’s con- 
stitution: 

“Whenever a Class A member of the Association in good standing shall 
through external violent and accidental means receive bodily injuries which shall 
independently of all other causes immediately, continuously and wholly disable 
him from transacting any and every kind of business pertaining to his occupation 
as shown by the records of this Association, he shall be paid for the loss of 
time occasioned thereby the sum of $25.00 per week, not exceeding one hundred 
and four consecutive weeks, and $12.50 per week for partial disability, not to 
exceed five consecutive weeks.” 

Pertinent also to this controversy is section 6, article 13 of said constitution, 
which declares: 


“Any member in good standing meeting with any accident, as described in 
this Constitution, must call a regular physician or surgeon and notify the 
National Secretary in writing within thirty days of the event causing the injury, 
giving full particulars of same and name of attending physician or surgeon. In 
case of death the beneficiary shall give such notice within thirty days of the 
event causing the injury or death. In case of failure to notify, except because 
of unconsciousness or physical inability the member, or his beneficiary in case of 
death, shall forfeit all rights to insurance benefits.” 


[1-4] In considering cases of this character certain elementary principles are 
to be remembered. Members of a mutual benefit society are bound by its charter 
and by-laws made pursuant thereto, and are conclusively presumed to have 
knowledge of them all. Bixler v. Modern Woodmen of America, 112 Va. 678, 
72 S. E. 704, 38 L. R. A. (N. S.) 571. Their certificates of membership or policies 
of insurance in cases of doubt or ambiguity are to be construed liberally in favor 
of the assured, but they must be construed in accordance with their terms as are 
other contracts. Courts should not make uncertain that which is certain, and they 
cannot make contracts for the parties. Phoenix Ins. Co. v. Shulman, 125 Va. 281, 
99 S. E. 602: Combs v. Hunt, 140 Va. 627, 125 S. E. 661; Bawden v. American 
Ins. Co., 153 Va. 416, 150 S. E. 257. “The province of construction lies wholly 
within the domain of ambiguity.” Hamilton v. Rathbone, 175 U. S. 414, 20 S. Ct. 
155, 158, 44 L. Ed. 219. When a provision is too plain to be misunderstood, there 
is nothing to construe. Norfolk Motor Exchange v. Grubb, 152 Va. 471, 147 S. E. 
214, 63 A. L. R. 310. 
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[5] No conflict is created by and no ambiguity arises out of 


the indorsement 
noted as appearing upon ‘the back of the policy and those constitutional provisions 


heretofore quoted, which by terms of the contract itself are made a part of it. 
They are to be construed together. Phoenix Ins. Co. v. Shulman Co., supra. 

Section 6 of article 10 of the Constitution tells us that any disability relied 
upon as a basis of recovery must follow iminediately upon the heels of the accident, 
while section 6 of article 13 tells in terms the character of the notice and the time 
within which it must be served upon the company. 

The indorsement upon the back of the policy itself merely sets out the 
amount of the recovery to which the beneficiary is entitled when he has complied 
with the conditions and limitations of the policy itself, which conditions and 
limitations include, as we have seen, those appearing in this company’s charter, its 
constitution, and by-laws passed pursuant thereto. 

It is first necessary for us to ascertain what is meant by said section 6 of 
article 10, when it is declared that the accident ‘“‘shall independently of all other 
causes, immediately, continuously and wholly disable him.” 

[6] Words and phrases should receive primarily that construction which they 
commonly receive in the ordinary affairs of life. With this in mind we are to 
decide whether the phrase in judgment means what it says, namely, that the 
accident “shall independently of all other causes immediately, continuously and 
wholly disable” the plaintiff, or does it mean something else. 

Policies of insurance, as other contracts, should be construed ‘according to 
the ordinary sense and meaning of the terms employed, and, if they are clear and 
unambiguous, their terms are to be taken in the plain, ordinary, and popular sense.’ 
St. Paul Fire & Marine Ins. Co. v. Ruddy (C. C. A.) 299 F. 189, loc. cit. 193.” 
Callen v. Massachusetts Protective Ass’n (C. C. A.) 24 F. (2d) 694, 695. 

Words like these in judgment, or words of similar import, are almost uni- 
versally incorporated into accident insurance policies. Without such provisions they 
could not safely do business. 

Due to their wide use, they have been many times defined. 

“A provision frequently found in accident policies defines the injuries for 
which the insurer shall be liable as those which shall ‘immedately, wholly and con- 
tinuously’ disable the insured, and the question has been raised in several cases as 
to the meaning to be given to the word ‘immediately. In a majority of cases the 
courts on a consideration of the context have found that the word ‘immediately’ 
in the connection mentioned is used as an adverb of time, although in some cases 
it has been interpreted as signifying causation and not time, The principal difficulty, 
however, in these cases has not been to ascertain whether the word ‘immediately’ 
signifies proximity of time, since that signification is generally indicated with 
sufficient clearness by the context, but rather to determine how soon after the 
infliction of the injury the disability must result in order to come within the 
designation. It is generally agreed that ‘immediately’ as so used does not mean 
instantaneously or without any interval of time; and is not, on the other hand, 
equivalent to the phrase ‘within a reasonable time,’ but requires that the disability 
shall result presently and without any substantial interval.’ 1 Corpus Juris, 468. 

“It is generally held that the words ‘immediately, and ‘at once,’ as used in 
accident policies providing for certain indemnity in case of injury which causes 
total disability ‘at once,’ or ‘immediately,’ should be construed as adverbs of 
time, and not causation, and to mean proximity of time with the injury, as 
presently, or without any substantial interval between the accident and the dis- 
ability.” 24 A. L. R. 226; Joyce on Ins. vol. 5, § 5383; 1 Cyc. p. 272. 

[7] There must be continuity of disability. 

A leading and early case dealing with this subject is that of Williams v. 
Preferred Mutual Accident Association, 91 Ga. 698, 17 S. EF. 982. There the 
policy provided for compensation where an accident “immediately, wholly, and 
continuously” disabled the insured. Williams was struck on the head, but con- 
tinued to give more or less attention to his business for several days, when he 
was forced to take to his bed. The court in its opinion said: “It would, perhaps, 
be going too far to say that in a policy like the present this word means prec yet 
the same thing as ‘instantly’ or ‘momentarily,’ but it necessarily implies that the 
injury must be such that the insured cannot proceed regularly and in due course 
with his occupation; that he cannot go on with his work or business as if he 
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had received no injury, and then, upon becoming worse, cease the transaction of 
his business or labor, and hold the company responsible for the loss of his time.” 
See, also, Vess v. United Benevolent Society of America, 120 Ga. 411, 47 S. E. 942. 

In Robinson v. Masonic Protective Ass’n, 87 Vt. 138, 88 A. 531, 47 L. R. A. 
(N. S.) 924, the policy covered “total disability from the date of the accident.” 
It was there held that disability did not have to develop on the calendar day, but 
that an interval of twenty-four hours might be construed as immediate and would 
suffice. 

In Merrill v. Travelers’ Ins. Co., 91 Wis. 329, 64 N. W. 1039, 1040, the policy 
undertook to protect the insured against any accident which “immediately and 
wholly disable him from transacting any and every kind of business.” He fell on 
\ugust 18, but continued to attend to his business part of the time until October 
20, when paralysis set in. No recovery was allowed. The court said that “imme- 
diate” did not mean resasonable, and that the language used was entirely plain. 

In Walters v. Mutual Benefit, etc., Ass’n, 208 Iowa, 894, 224 N. W. 494, 495, 
decided April 12, 1929, plaintiff was insured against any casualty which “imme- 
diately, continuously and wholly disable the Insured from the date of the accident.” 
He was hurt in December and partially paralyzed on January 13. Recovery was 
denied, and the case was distinguished from that of Commercial Travelers v. 
Barnes, 72 Kan. 293, 80 P. 1020, 82 P. 1099, 7 Ann. Cas. 809, in that the policy 
in judgment had in it “from the date of the accident,” which provision did not 
appear in the Kansas case. This Walters Case was followed in Penquite v. 
General Accident Corporation, 121 Kan. 174, 246 P. 498. 

In Mullins v. Masonic Protective Ass’n, 181 Mo. App. 394, 168 S. W. 843, 844, 
the policy covered disabilities which followed “immediately, continuously, and solely 
from accidental injuries.” Mullins was, on October 6, hurt in a fall. He worked 
some days, but trouble developed, and on October 16 was forced to go to a 
hospital for treatment. The court held that “immediately” did not mean instan- 
taneously, but that it could not be stretched to mean several days, and so denied 
any recovery. 

In Masonic Protective Ass’n v. Farrar, 73 Ind. App. 19, 126 N. E. 435, 436, 
plaintiff was insured against any casualty which “continuously, from the date 
of the accident, totally disable the insured.” He was a locomotive engineer and 
was hurt on January 30. He limped around and continued to run his engine 
until February 23, when he had to quit. No recovery was allowed. 

In Pepper v. Order of United Commercial Travelers, 113 Ky. 918, 69 S. W. 
956, the policy covered accident which “immediately, wholly, and continuously 
disable him [the plaintiff].”. He was hurt on May 9 and became disabled on 
June 20. A recovery was denied. The court said: “We are of opinion that the 
word ‘immediately,’ as used, refers to time, and means that the disability shall 
follow within a very short time the receiving the injury.” 

In Southern Surety Co. v. Penzel, 164 Ark. 365, 261 S. W. 920, 921, it 
appears that the plaintiff cut his finger on January 6. On January 9 blood 
poison set in. His policy declared that “‘such injury’ shall wholly and con- 
tinuously disable the insured from date of accident.” No recovery was allowed 
The court said that these provisions were too plain to be misunderstood. 

In McDaniel v. Business Men’s Assur. Co. of America (Mo. App.) 6 S. W. 
(2d) 337, it appears that the plaintiff struck his foot against a sewing machine 
on November 21. On the 23d some pain developed, and on the 26th he was 
taken suddenly ill. His policy covered accidents which “totally and continuously 
disable the insured from date of accident.” The court said that it was not 
necessary that he be made helpless from that date, but that some disability must 
have been then suffered. A recovery was denied. 

In Smith v. U. S., etc., Casualty Co. (Oct. 1, 1929) 101 Cal. App. 79, 281 P. 
413, 414, it appears that the plaintiff was bitten on his thumb by a dog on 
October 6, and was kept from work until October 21. On November 26 
hydrophobia developed. He was insured against any accident which should 
“wholly and continuously from the date of the accident” disable him. The court 
held that there was no total and continuing disability and denied a recovery. 

In Letherer v. U. S. Health & Accident Ins. Co., 145 Mich. 310, 108 N. W. 491, 
492, the policy covered accidents “which shall independently of all other causes 
and immediately following the receipt thereof wholly and continuously disable,” 
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etc. The plaintiff was hurt on October 2, but continued at work until the 9th, 
when he practically quit. No recovery was permitted in this case. 

In Laventhal v. Fidelity & Casualty Co. of New York, 9 Cal. App. 275, 98 
P. 1075, the policy declared that the accident should “immediately, continuously 
and wholly disable and prevent the insured from performing every and any 
kind of duty pertaining to his occupation.” On November 10 his abdomen was 
bruised by coming in contact with a suit-case, but he did not cease work until 
December 1, or until twenty-one days had passed. In the 


instant case twenty- 
three days passed. 


The court said: “If where 22 days elapsed before the injury 
finally overpowered and disabled the plaintiff we should hold that such disability 
was immediate, the same reasoning would apply if the period had been 50 days, 
and so on for months and perhaps years. It is said by medical writers that 
cases have been known where a slight injury received in youth, from which the 
patient apparently recovered, has been the proximate cause of death in old age. 
After days and months, and perhaps years, have elapsed, it is evident that the 
question as to whether or not the injury of itself finally wholly disabled the 
party would be a question, at least in many cases, difficult to determine. It might 
finally be solved in favor of the party who was most industrious in procuring 
witnesses, and particularly expert witnesses. We are of opinion that it is a 
much safer rule to hold the parties to the plain, unambiguous reading of their 
contract.” 

The leading case relied upon by the plaintiff is that of Order of United 
Commercial Travelers of America v. Barnes, 72 Kan. 293, 80 P. 1020, 82 P. 1099, 
7 Ann. Cas. 809. 

Here the insured was protected against injuries which “independently of all 
other causes, immediately, wholly and continuously disable and prevent him from 
the prosecution of any and every kind of business pertaining to his occupation.” 
He swallowed a pin on July 23 and pursued his usual vocation up to August 4. 
From that time’on he was disabled. On October 1 a metal pin was found in his 
vomit encased in mucous membrane, which the doctor estimated had been in 
process of formation for three or four months. The court permitted a recovery, 


being of opinion that disability was immediate when it followed directly from 


the accident within such time as the processes of nature consumed in bringing 
about from it total incapacity. See, also, to the same effect, 14 R. C. L. 1317. 

In North American Accident Ins. Co. v. Miller (Tex. Civ. App.) 193 S. W. 
750, 751, the insurance was against “immediate, continuous and total disability.” 
Plaintiff was struck on the chest while sinking a well and rendered unconscious. 
He remained in bed for a day or two, and afterwards attempted to work from 
time to time, but was really incapacitated by reason of an aortic aneurysm which 
had in the meantime developed. The court held that his injury was immediate 
and continuous, and permitted a recovery. It distinguished that case from Con- 
tinental Casualty Co. v. Wade, 101 Tex. 102, 105 S. W. 35. There plaintiff was 
disabled for fifteen minutes, resumed work, and died at the end of fifty-two days. 
His disability was not immediate and continuous. 


In Martin v. Travelers’ Insurance Co. (Mo. App.) 247 S. W. 1024, a fire- 
man who was insured against “such injuries shall wholly and continuously dis- 
able the insured from date of accident” was hurt on September 15. He continued 
to work until quitting time and for one o1 two nights thereafter when he had 
to quit for good. The court followed the Barnes Case, and said that disability 
was immediate when it followed directly from an accidental injury within such 
time as the processes of nature consumed in bringing about total incapacity, and 
cited in support of that conclusion the Barnes Case from Kansas. But this de- 
cision, which was the holding of a Court of Appeals, was afterwards reversed 
by the Supreme Court of Missouri. 310 Mo. 411, 276 S. W. 380, 41 A. L. R. 
1372. 

In Rorabaugh v. Great Eastern Casualty Company, 117 Wash. 7, 200 P. 587, 
589, it appears that plaintiff suffered a scratch, within twelve hours developed 
blood poisoning and on the third day was put to bed. He was insured against 
casualties which “from the date of the accident result in continuous disability,” 
and was permitted to recover. 

In Rabin v. Gentral Business Men’s Ass’n, 116 Kan. 280, 226 P. 764, 38 
A. L. R. 26, the record shows that the plaintiff hurt his toe and was kept from 
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his work for ten days. He then went back to it, but in a short time was taken 
worse and sent to a hospital, suffering with blood poisoning. The processes of 
nature doctrine was invoked, and he was permitted to recover. 

In Carmichael vy. Benefit Ass’n of Railway Employees (Aug. 1929) 153 Wash. 
542, 280 P. 44, it appears that the plaintiff was hurt on December 27 and suffered 
some from his injuries until January 11, when he quit work. His disability was 
held to be immediate, and he was permitted to recover. 

In Wall v. Continental Casualty Co., 111 Mo. App. 504, 86 S. W. 491, it 
appears that the plaintiff, who was a locomotive brakeman, was hurt on Novem- 
ber 7, and quit work on November 15. In this interval of time he was able to 
do little work, but went on his runs and hired a substitute to do his work for 
him. His injury was held to be immediate. 

These cases serve to show the general trend of authority and their point of 
divergence. 

We attach little importance to variations in verbiage used by the different 
companies. Manifestly the same purpose holds throughout them all. 

It is universally conceded that words carry with them their primary definitions 
unless their context shows that this should not be done. Having conceded this 
much, some courts straightway proceed with meticulous care to dig out an ob- 
scure meaning which even a lexicographer could scarcely have been expected 
to unearth. A lawyer who promised to give his client’s case immediate attention 
and who then pigeonholed it for three weeks would probably not be thereafter 
retained. 

[8] The weight of authority is with the defendant. It is likewise universally 
conceded that courts cannot make contracts for people, and must construe them 
as written when they are plain upon their face, and this notwithstanding the 
equally well-established rule that they are to be, in doubtful cases, construed 
liberally in favor of the assured. Total disability does not have to be instan- 
taneous, but to hold that a reasonable time suffices is to write into the contracts 
something which the parties themselves did not put there. There must be con- 
tinuity of disability,-and certainly that continuity is broken by an interval of 
twenty-three days. 

The processes of nature doctrine does not commend itself to us as a logical 
one. These processes, as some of the cases tell us, are in point of time of infinite 
variety. If one were bitten by a dog which chanced to be suffering from rabies, 
hydrophobia, according to some authorities, might not develop for weeks, and 
some hold that months might elapse before any evidence of this infection might 
manifest itself. In such a case, could it in reason be said that the plaintiff had 
been immediately, continuously, and wholly disabled? Cancer sometimes develops 
from a wound after a long interval. Such disability it not immediate and total. 

It is not possible to lay down any cast-iron rules, but twenty-three days in 
this case is too much. 

Since the plaintiff cannot in this case recover upon its merits, it is not neces- 
sary for us to determine whether or not the notice which was on its face a 
day late was too late in fact. No notice could have saved him. 

The judgment appealed from is without error, and must be affirmed. 

Affirmed. 


HANLEY v. OCCIDENTAL LIFE INS. CO. 
No. 23244. 
Supreme Court of Washington. 
Sept. 2, 1931. 
2 Pacific Reporter (2d) 636. 
1. INSURANCE. 

Evidence sustained finding that leg injury was “proximate cause” of death 
resulting after insured developed septic pneumonia, authorizing recovery for death 
inflicted by “external, violent, and accidental means.” 

“Direct and proximate cause” is ordinarily that which sets in motion 

a train of events which brings about a result without intervention of any 

force operating or working actively from a new and independent source. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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2. INSURANCE. 

Under accident and sickness policy providing that only sick benefits should 
be payable for loss resulting from infection, beneficiary could recover for insured’s 
death following septic pneumonia resulting from accidental leg injury. 

(For other cases, Insurance, Dec. Dig. § 454.) 

3. INSURANCE. 

Failure to notify accident insurer of injury resulting in death with pre- 
scribed time for claiming accident held not to preclude recovery for death, of 
which prompt notice was given. ; 

Policy provided that written notice of injury or sickness on which 
claim may be based must be given to the insurer within twenty days after 
the date of the accident causing the injury, or within ten days after the 
commencement of disability from the sickness, and that, in the event of 
accidental death, immediate notice thereof must be given to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

Department 1. 

Appeal from Superior Court, Spokane County; Fred M. Witt, Judge. 

Action by Vera Hanley against the Occidental Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Richards, Gilbert & Conklin, of Yakima, for appellant. 

James H. Hanley, of Omaha, Neb., and Robertson & Smith, of Spokane, for 
respondent. 

PARKER, J. 

The plaintiff, Mrs. Hanley, commenced this action in the superior court for 
Spokane county seeking recovery upon a death indemnity rider attached to an 
accident and sickness indemnity policy of insurance issued to her deceased hus- 
band, Daniel C. Hanley, by the defendant, insurance company. The cause pro- 
ceeded to trial in that court, sitting with a jury, and resulted in a verdict award- 
ing to Mrs. Hanley recovery in the full amount of the insurance specified in the 
death indemnity rider; she being the beneficiary named therein. Final judgment 
was by the court rendered accordingly, from which the insurance company has 
appealed to this court. 

The policy was issued March 10, 1926, and, apart from the death indemnity 
rider attached thereto, reads, in so far as need be here noticed, as follows: 

“No. 967059 

“Occidental Life Insurance Company, Los Angeles, California, (Hereinafter 
Called the Company), in consideration of * * * hereby insures (subject to all 
provisions and limitations hereinafter contained) Daniel C. Hanley (hereinafter 
called the Insured, * * * ) * * * against loss resulting diréctly, exclusively and 
independently of all other causes from bodily injury sustained, while this policy 
is in force, solely through external, violent and accidental means; and, against 
loss resulting from bodily sickness or disease, which is contracted and begins 
while this policy is in force. * * * 

“Part 1. Schedule of Indemnities. Monthly Accident Indemnity One Hun- 
dred and no/100 Dollars ($100.00) (per month); Monthly Sickness Indemnity 
One Hundred and no/100 Dollars ($100.00) (per month). 
> * “ * * * x ~ 

“Part V. Special Indemnities. Loss resulting, in whole or in part, from 
peritonitis, appendicitis, ptomaines, bites or stings of insects, hernia, orchitis, 
lame back, strains, neuritis, dementia, locomotor ataxia, paralysis, carbuncles, 
boils, felons, ulcers, abscesses, tuberculosis, blood poisoning, infection or contact 
with poisonous or infectious substances is hereby classified as resulting from 
sickness, the original cause of such loss or of the ailment causing the loss not- 
withstanding, and indemnity shall be payable for such loss only as provided in 
Part VI, and no other indemnity shall be payable for such loss. 

“Part VI relates only to time loss for sickness.] 

“Standard Provisions. * * * 

“4. Written notice of injury or sickness on which claim may be based must 


be given to the Company within twenty days after the date of the accident 
causing such injury, or within ten days after the commencement of disability 
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from such sickness. In event of accidental death immediate notice thereof must 
be given to the Company.” 

The death indemnity rider was attached to the policy on the same day the 
policy was issued, and reads, in so far as need be here noticed, as follows: 

“Occidental Life Insurance Company Los Angeles, California 
(Hereinafter called the Company) 
“Death Indemnity Rider 

“Attached to and made a part of Policy No. 967059. 

“For the consideration expressed in the policy to which this rider is attach- 
ed, the Company hereby insures (subject to all provisions and limitations here- 
inafter contained and contained in the above numbered policy) Mr. Daniel C. 
Hanley (Hereinafter called the Insured) against loss of life resulting directly, 
exclusively and independently of all other causes from bodily injury sustained 
while the above numbered policy and this rider are in force solely through ex- 
ternal, violent and accidental means (suicide, sane or insane excepted); and 
provides that 

“Tf, within ninety days from the date of the accident, the Insured shall, as 
a direct and independent result of such injury as is before described, suffer 
loss of life the Company will pay Four Thousand and No/100 Dollars, * * * to 
Vera Hanley, wife and beneficiary of the Insured.” 

On June 23, 1929, Mr. Hanley was seriously injured by his falling from a 
chair on which he was standing to write on a blackboard in his office. The 
injury was to the inner side of his leg at about halfway between his knee and 
ankle. Soon thereafter on that day he called upon Dr. Kearns for advice and 
treatment. Dr. Kearns advised him to take a taxicab and go home and put 
hot applications on his injured leg. This he did. He went to his office the 
following day, though it was then necessary for him to use both a crutch and 
a cane to move about on his feet. Thereafter he was able to be at his office 
only a few times, but was not thereafter able to perform any substantial por- 
tion of his usual work there. On June 29th Dr. Kearns called Dr. Russell in 
consultation. They decided that the contusion should be opened. As to what 
they then did and their reason therefor was testified to by Dr. Kearns in part 
as follows: “We made an incision maybe an inch or an inch and a half, and 
evacuated a large clot; that it, pressed out a large clot, I should judge about 
half an inch in thickness and about an inch and a half in diameter, and accom- 
panying this was a fluid, heavy pus against the periosteum and underneath the 
periosteum. The periosteum is a thin lining—that comes over the bone, and 
when you get an injury to the bone the blood accumulates underneath there 
and separates the periosteum and denudes the bone and in that way the bone 
begins to degenerate.” 

The testimony of Dr. Russell is of substantially the same import. On July 
14th, Mr. Hanley, having developed pneumonia symptoms, was removed to the 
hospital, where he remained until his death, which occurred on July 20th. Dr. 
Kearns attended Mr. Hanley daily after the operation until he died, except 
during the first two days Mr. Hanley was at the hospital, when he was attended 
by Dr. O’Neill, Dr. Kearns being then out of the city. Dr. O’Neill testified in 
part as follows: 


“QO. And about when were you called? A.I was called the 14th of July, 
on Sunday morning. 

“Q. What did you do? A. I examined Mr. Hanley and discovered that he 
was in a rather serious condition and persuaded him to go to the hospital. 

“QO. And after that you called on him at the hospital? <A. I did. 

“Q. Will you tell as nearly as you recollect what his condition was? A. I 
was called on the case because Dr. Kearns was out of town. * * * After he 
went to the hospital I took care of him for two days, and I was at a loss to 
know just exactly what the trouble was. He did not have a typical pneumonia 
and still the symptoms pointed to a lung condition. Shortly before Dr. Kearns 
zot home I made up my mind that he did have a pneumonia, and on Dr. Kearns’ 
return I put him in charge of the case again because I felt that the family 
would be more satisfied on account of the condition of the patient. 


“Q. [Here follows a hypothetical question addressed to Dr. O’Neill, stating 
hypothetically what had occurred to Mr. Hanley and his resultant injuries and 
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treatment thereof up to the time of his death, including Dr. O'Neill's own 
knowledge of the case, the question concluding:] To what in your opinion 
would you attribute his death? A. My opinion is that he died of a septic 
pnuemonia brought about in all probability by the original injury to his leg.” 

_ , Dr. Kearns, being well acquainted with the nature and effect of Mr. Hanley’s 
injury, by his continued attendance on Mr. Hanley from the day of his injury 
to the day of his death, was, as a witness, asked and answered as follows: “Q. 
What in your opinion was the cause of Mr. Hanley’s death? A. It was septic 
pneumonia, which was caused first by the blood producing an infection which 
infected the blood vessels and when he got up and moved about an infected 
portion of the blood vessel got detached and lodged in his right lung and 
produced septic pneumonia in his right lower lobe. It was the initial injury 
that produced the infection and the infection caused the pneumonia.” 

This opinion testimony of Drs. Kearns and O’Neill is not, as we view the 
record, contradicted in any decisive manner by any other medical testimony. 
All that we have pointing in any degree to the contrary is the opinion testi- 
mony of Dr. Bird given wholly in response to a hypothetical inquiry; Dr. Bird 
having no knowledge whatever otherwise of Mr. Hanley’s injury, its subse- 
quent development, or fatal consequence. The concluding words of the hypo- 
thetical question addressed to Dr. Bird are: “Could you say as a physician 
whether or not the accident had under those circumstances anything to do with 
the pneumonia or death?” to which he answered, “No.” He was further asked: 
“What would be the probability under the facts recited of there having been 
an embolism lodging in the lung?” to which he answered: “I cannot say that 
there is very much probability of such a thing having occurred.” 

[1] It is contended in behalf of the insurance company that the evidence 
fails to show that the injury to Hanley’s leg was the proximate cause of 
his death, within the meaning of the language of the policy and death indemnity 
rider reading: “Against loss resulting directly, exclusively and independently of 
all other causes from bodily injury sustained, * * * solely through external, 
violent and accidental means”; and that it should have been held so decided 
as a matter of law by the trial court. Problems of this nature have many 
times been presented to the courts, and have, so far as we are advised, been, 
with few, if any, exceptions, solved in harmony with the general rule “that 
ordinarily the direct and proximate cause is that which sets in motion a train 
of events which brings about a result without the intervention of any force 
operating or working actively from a new and independent source,” as stated 
in volume 6, Cyclopedia of Insurance Law by Crouch, § 1471. Our own deci- 
sion in Day v. Great Eastern Casualty Co., 104 Wash. 575, 177 P. 650, 651, is in 
full harmony with this general rule. In that casethe language of the policy was, 
in substance, the same as in this policy last above quoted. The insured was acci- 
dentally injured by a bruise which developed into a carbuncle, resulting in his 
death. Holding that the bruise caused his death, Judge Mount, speaking for 
the court, said: 

“This bruise continued to grow worse and developed into a carbuncle, and 
the carbuncle, after it was lanced, developed an infection which caused the death 
of deceased. This clearly made a prima facie case of death from external, violent, 
and accidental means. In order to show that the death was not caused by exter- 
nal, violent, and accidental means, it was necessary to show that there was some 
other cause. The evidence falls far short of showing any other cause. 

“The rule in cases of this kind is fairly stated, we think, in White v. Standard 
Life & Accident Ins. Co., 95 Minn. 77, 103 N. W. 735, 884, 5 Ann. Cas. 83, as 
follows: 

“‘Similar policies have been before both the state and federal courts, and the 
consensus of judicial opinion is that, subject to the exceptions contained in the 
policy, if the injury be the proximate cause of death, the company is liable, but, 
if an injury and an existing bodily disease or infirmity concur and co-operate to 
that end, no liability exists. If, however, the injury be the cause of the infirmity 
or disease—if the disease results and springs from the injury—the company is li- 
able, though both co-operate in causing death. The distinction made in this par- 
ticular is found in that class of cases where the infirmity or disease existed in the 
insured at the time of the injury, and, on the other hand, that class of cases where 
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the disease was caused and brought about by the injury. And even in cases where 
the insured is afflicted at the time of the accident with some bodily disease, if the 
accidental injury be of such a nature as to cause death solely and independently 
of the disease, liability exists.’ 

“We think it is plain from the evidence that the bruise was the primary cause 
of death; it developed into a carbuncle and an infection which caused the death.” 

Our later decisions in Rorabaugh v. Great Eastern Cas. Co., 117 Wash. 7, 200 
P. 587, and Carpenter v. Pacific Mut. Life Ins. Co., 145 Wash. 679, 261 P. 792, 
are in substance the same. 

In Western Commercial Travelers’ Ass’n v. Smith (C. C. A.) 85 F. 401, 40 
L. R. A. 653, decided in 1898, there was drawn in question a controversy similarly 
circumstanced as to the language of the policy, the original injury, and the result 
thereof following leading to death. Judge Sanborn, speaking for the federal Circuit 
Court of Appeals for the eighth Circuit in a much-cited case, said: “If the death 
was caused by bodily injuries effected by external, violent, and accidental means 
alone, the association was liable to pay the promised indemnity. If the death 
was caused by a disease which was not the result of any bodily infirmity or dis- 
ease in existence at the time of the accident, but which was itself caused by the 
external, violent, and accidental means which produced the bodily injury, the as- 
sociation was equally liable to pay the indemnity. In such a case the disease is 
an effect of the accident, the incidental means produced and used by the original 
moving cause to bring about its fatal effect, a mere link in the chain of 
causation between the accident and the death, and the death is attributable, not to 
the disease, but to the causa causans, to the accident alone.” 

In Delaney v. Modern Accident Club, 121 Iowa, 528, 97 N. W. 91, 93, 63 L. 
R. A. 603, decided in 1903, there was drawn in question the problem substantially 
as it is here presented, wherein Justice McClain, speaking for the court, said in 
part: “The simple question is whether the death of Delaney resulted, through 
natural causes, without the interposition of a new and independent cause, from 
the cut on his finger. Disease brought about as the result of a wound, even 
though not the necessary or probable result, yet if it is the natural result of the 
wound, and not of an independent cause, is properly attributed to the wound; and 
death resulting from the disease is a death resulting from the wound, even 
though the wound was not, in its nature, mortal or even dangerous. Even 
though the wound results in disease and death through the negligence of the 
injured person in failing to take ordinary and reasonable precautions to avoid 
the possible consequences, the death is the result of the wound. There is really 
no conflict in the authorities on this question. * * * ” 

In Robinson v. National Life & Accident Insurance Co., 76 Ind. App. 161, 
129 N. E. 707, 708, decided in 1921, there was drawn in question an accidental 
physical injury which resulted in pneumonia and death. Judge Nichols, speaking 
for the court, and adopting, with approval, the language of the Missouri court, 
made these very enlightening observations: 

“We do not view the pneumonia as one of two independent causes, the sum 
of which produced the death of the insured, but rather as one of the links in the 
chain of causation, and that the accident and the injury resulting therefrom is the 
proximate cause. 

“In Driskell v. U. S. Health & Accident Ins. Co., 117 Mo. App. 362, 93 S. W. 
880, the provision in the policy was ‘if death should result solely from such in- 
juries,’ and the court said: 


“We think the only reasonable interpretation to be placed upon this clause 
is to say that the injury must stand out as the predominant factor in the produc- 
tion of the result, and not that it must have been so virulent in character as ne- 
cessarily and inevitably to have produced that result, regardless of all other con- 
ditions and circumstances. People differ, so widely in health, vitality and ability 
to resist disease and injury, that what may mean death to one man would be com- 
paratively harmless to another and, therefore, the fact that a given injury may not 
he generally lethal does not prevent it from becoming so under certain conditions ; 
and if under the peculiar temperament and condition of health of an individual 
upon whom it is inflicted, such injury appears as the active, efficient cause which 
sets in motion agencies that result in death, without the intervention of any other 
independent force, then it should be regarded as the sole and proximate cause of 
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death. The fact that the physical infirmity of the victim may be a necessary con 
dition to the result does not deprive the injury of its distinction as the sole pro 
ducing cause. In such case, disease and low vitality do not arise to the dignity 
of concurring causes, but, in having deprived nature of her normal power of 1 
sistance to attack, appear rather as the passive allies of the agencies set in motion 
by the injury.’ ” 

In Kangas v. New York Life Insurance Co., 223 Mich. 238, 193 N. W. 867, 
869, decided in 1923, there was involved the language of an accident insurance pol 
icy substantially as above quoted from this policy and an accidental injury to the 
insured resulting in septicemia causing his death. Holding that the beneficiary of 
the insured was entitled to recover upon the policy, Justice McDonald said: “In 
most cases a policy of this character would be of little or no value to the insured 
if the limiting language be literally interpreted as claimed by the defendant. 
Death from an external injury, unless instantaneous, is usually the result of var- 
lous concurring causes. The injury sets in motion other agencies and awakens 
dormant internal ailments which contribute to death. These are conditions rather 
than causes. If such insurance contracts are to be of any value to the man who 
pays for the risk assumed, a construction as fair and reasonable as the limiting 
language will permit should be placed upon them’—citing and quoting with ap- 
proval the language of the Missouri court quoted in Robinson y. National Life & 
Accident Insurance Co., above noticed. 

We have noticed these leading decisions in order of date to show the chron- 
ological trend of the decisions upon this subject. In them are cited numerous other 
decisions of the same import. We are of the opinion that the evidence was such 
as to support the jury’s finding that Mr. Hanley’s injury to his leg became the 
cause of his death, within the meaning of the above-quoted portions of this policy 
and death indemnity rider attached thereto. 

[2] It is further contended in behalf of the insurance company that, though 
the last above-quoted language of the policy and rider, standing alone, would lead 
to the conclusion we have above announced, the language of “Part V. Special In- 
demnities,” absolved it from this claim of death liability. It may be that this 
special indemnity language in the original policy should be somewhat strictly 


applied as limiting those stated afflictions to sick benefits to be paid to the insured; 
but we think the death indemnity rider should not be held to be so limited in its 
effect. In Cary yv. Preferred “Accident Insurance Co., 127 Wis. 67, 106 N. W. 
1055, 5 L. R. A. (N. S.) 926, 115 Am. St. Rep. 997, 7 Ann. Cas. 484, it seems to us 
can be found the answer to this question. A policy similar to this in its general 


terms as to accident and death insurance contained the special provision under 


which the insurance company was claiming exemption, reading as follows: “(1) 
This insurance does not cover * * * any case of disability or death whatever, ex- 
cept where the claim: shall furnish to the company direct and positive prooi 
that such disability or death resulted proximately and solely from accidental 
causes; (2) nor injury, fatal or nonfatal, resulting from any poison or infection, 
from anything accidentally or otherwise taken, administered, absorbed, or i 
haled; (3) nor death * * * nor disability resulting either directly or indirectly, 
wholly or in part, from any of the following acts, causes, or conditions: * * * 
Bodily infirmity or disease of any kind.” 


or 


The jury found specially: “Did the death of Eugene Cary result proximately 
and solely from bodily injury caused by external, violent, and accidental 1 
\. Yes. Was the immediate cause of the death of Eugene Cary infection from 
bacteria, producing the septicemia aforesaid? A. Yes.” The beneficiary wite o! 
the deceased was awarded recovery. Justice -Siebecker, speaking for the court im 
so holding, made these observations : _ 

“The policy exempted the defendant from any liability for any mjury ‘result 
ing from any poison or infection, or from anything accidentally or otherwise taker 
administered, absorbed, or inhaled.’ Exemption from liability is claimed under 
this provision, under the jury’s finding that ‘the immediate cause of the death oO 
Eugene Cary [was] infection from bacteria producing the septicaemia. This pt 
vision of the policy exempts defendant from liability in case Mr. Cary's deat 1 
caused by poison or infection. Nothing further need be said to refute the idea tha 
bacterial infection proximately caused his death under the terms ot the p licy 
This provision of the policy is an exemption from liability only where the resu 
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tant injury was proximately caused in the manner specified in the provision. We 
have shown that the infection which produced the specticemia, which the jury 
found was the ‘immediate cause’ of death, cannot be held to be its proximate cause, 
and therefore it does not come within the terms of this exemption. Since the 
verdict negatives any claim that death was produced by poison or from anything 
‘accidentally or otherwise taken, administered, absorbed, or inhaled,” we need not 
further consider this exemption. In so far as there was a conflict in the evidence 
on this question it has been resolved in plaintiff's favor by the jury. 

“Another exemption agreed upon by the parties, is that defendant should not 
he liable for death ‘resulting, either directly or indirectly, wholly or in part, from 
* * * bodily infirmity or disease of any kind.’ The facts as found exclude the 
idea that Mr. Cary was afflicted with any bodily infirmity or disease other than 
septicemia induced by bacterial infection entering through the abrasion of the 
skin. The exemption manifestly cannot apply to this bodily infirmity or disease, 
the result of the accident; for, if it were treated as within the exemption, 
then it would be difficult to conceive of liability under any circumstances under 
insurance against effects of bodily injury caused solely by external, violent, and 
accidental means. In the very nature of things injury resulting from such an acci- 
dent must be accompanied by some bodily infirmity in the general sense, and 
probably by disease in some form and degree, which in some measures contribute to 
the resulting disability or death.” 

In Continental Casualty Co. v. Colvin, 77 Kan. 561, 95 P. 565, a very similar 
problem was presented and disposed of by the court in harmony with and along 
the same line of reasoning, as found in the above-noticed Wisconsin decision. 
The only decision coming to our notice in which the majority opinion may seem 
contrary to his view is that of Anderson y. Great Eastern Casualty Co., 51 
Utah, 78, 168 P. 966, 967, L. R. A. 1918B, 1194. That decision, however, was 
rendered by a bare majority of the court; three judges concurring in the 
majority opinion and two dissenting. There is room for arguing that the facts 
there involved are distinguishable from the facts here involved; if not, how- 
ever, we feel constrained to disagree with the majority holding in that case. 

[3] It is contended in behalf of the insurance company that Mrs. Hanley 
should be denied recovery because of failure of notice, as provided by section 4 
of the standard provisions of the policy, above quoted. We concede that there 
was failure to give notice to the company of the injury to Mr. Hanley within 
the ten and twenty days’ limitations provided therein for claiming of accident 
and sick benefits. This, it is argued, was such failure of notice as to preclude 
effective claim by Mrs. Hanley of the death indemnity. It is plain that Mrs. 
Hanley gave the company immediate notice of Mr. Hanley’s death, claiming her 
right to payment of the $4,000 death indemnity as the result of his accidental 
death. This contention, we think, is effectively answered by the decision of the 
federal Circuit Court of Appeals for the Eighth Circuit in Western Commercial 
Travelers’ Ass’n v. Smith, which we have above noticed touching the other branch 
of our inquiry. Judge Sanborn, speaking for the court, said: 


“The agreement of the parties was that the failure to give the notice re- 
quired by this certificate should invalidate all claim under it, and there can be 
no question but that the service of this notice was a condition precedent to the 
enforcement of any such claim. Insurance Co. v. Kyle, 11 Mo. 278, 289 [49 Am. 
Dec. 74]; McCullough v. Insurance Co., 113 Mo. 606, 21 S. W. 207: McFarland 
v. Association, 124 Mo. 204, 27 S. W. 436. The real question here is, therefore, 
what was the notice exacted of the beneficiary by the contract and when was 
it to be given? The agreement was that, ‘in the event of any accident or injury 
for which any claim shall be made under this certificate, or in case of death re- 
sulting therefrom, immediate notice shall be given.’ In the interpretation of this 
provision, the fact must be borne in mind that all claims under this contract for 
accidents and injuries which do not result in death accrue to the member himself. 
The beneficiary of the death loss has no interest in them. It is only in a case 
in which death results from an accident or injurv that any claim in favor: of the 
defendant in error arises. In the nature of things, she cannot know whether she 
will have a claim until the member whose life is insured for her benefit is dead. 
Must she give notice of the accident or injury on account of which her claim 
may arise before she knows whether or not it will ever come into existence? 





1420 The Insurance Law Journal, Vol. 77 [Dec., 1931 


A provision which exacts such a notice should be plain, clear, and unambiguous. 
Forfeitures are not favored in the law, and a strained and unnatural construction 
must not be given to this contract in order to impose one here. A stipulation 
could have easily been drawn which would have plainly imposed upon this bene- 
ficiary the duty of giving such a notice. If this contract had simply omitted the 
words, ‘or in case of death resulting therefrom,’ and had provided that, ‘in the 
event of any accident or injury for which any claim shall be made under this 
certificate, notice of such accident or injury shall be given immediately after it 
happens,’ there would have been no doubt that the beneficiary was required to 
notify the association of the accident as soon as it occurred. If it had required 
only that, ‘in case of death resulting from any accident or injury for which 
any claim shall be made under this certificate, immediate notice shall be given,’ 
it would have been equally certain that she was not required to give any notice 
until the death had supervened. As it stands, it seems to us to be intended to 
provide two different classes of notices for the two classes of claims,—one an 
immediate notice of the accident or injury which does not result in death, the 
other an immediate notice of the death which results from such an accident or 
injury, to be given by the beneficiary as soon as it occurs. If this is not the cor- 
rect construction of the provision, the words, ‘or in case of death resulting 
therefrom,’ are without significance or effect, because the stipulation, without 
those words, would require the beneficiary of a death loss to give notice of the 
accident or injury immediately after it occurred.” 

See, also, Continental Casualty Co. v. Colvin, 77 Kan. 561, 95 P. 565. 

We conclude that the judgment must be affirmed. It is so ordered. 

Tolman, C. J., and Mitchell, Holcomb, and Main, JJ., concur. 
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AUTOMOBILE 


UNITED STATES FIDELITY & GUARANTY CO. v. BAKER. 2 Div. 462. 
Court of Appeals of Alabama. April 21, 1931. 
Rehearing Denied May 5, 1931. 
134 Southern Reporter 894. 
2. INSURANCE. 

Where husband recovered judgment against insured in separate action from 
wife’s for expenses incurred in treating wife’s injuries suffered in automobile 
accident, insured could recover from liability insurer. 

The policy insured against liability for loss and/or for expense re- 
sulting from claim upon insured for damages in consequence of accident 
during term of policy of automobile described resulting in bodily injuries 
suffered by any person. 


(For other cases, see Insurance, Dec. Dig. § 514.) 

3. INSURANCE. 
Automobile liability policy is construed liberally in insured’s favor. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

That automobile liability insurer’s attorneys were not permitted to manage 
defense of action against insured did not affect insurer’s liability for damages as 
to which there was legal liability. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


Appeal from Circuit Court, Dallas County; Thos. E. Knight, Judge. 

Action on policy of liability insurance by Lillian H. Baker against the United 
States Fidelity & Guaranty Company. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Certiorari denied by Supreme Court in United States Fidelity, & Guaranty 
Co. v. Baker (2 Div. 986) 134 So. 896. 

Arthur M. Pitts, of Selma, for appellant. 

Mallory, Mallory & Lapsley and Harry W. Gamble, all of Selma, for appellee. 

SAMForRD, J. 

The policy or contract sued on insured plaintiff (appellee herein) “against 
liability for loss and for expense arising or resulting from claims upon assured 
(appellee) for damages in consequence of an accident * * * during the term 
of this policy, of the automobile * * * enumerated and described herein re- 
sulting in, (A) Bodily injuries, or death at any time therefrom, suffered by any 
person or persons, excepting” (exceptions not necessary to mention). 

It appears that Mrs. Baker, the appellee, was the owner and operator of an 
automobile, which, while she was driving, was turned over, resulting in bodily 
injuries to Mrs. N. H. Rainer, who was an occupant of the car at the time of 
the accident; that the party injured was the wife of W. W. Rainer; that, in 
consequence of said accident and by reason of the bodily injuries to his wife 
occasioned thereby, he was forced to pay out large sums of money for her treat- 
ment and care by doctors, nurses, hospitals, etc., for which he brought suit 
against Mrs. Baker for $5,000. This suit was in addition to one by Mrs. Ranier 
for damages which she suffered, in which suit, however, she made no claim for 
money spent for doctors and similar services, as such expenses were not incurred 
or paid by her, but were incurred and paid by her husband; hence separate suit 
by him. 

The original complaint also embraced a claim for loss of his wife’s services, 
but before the trial this item was stricken out and the total amount claimed re- 
ducted to $700, the damage being confined to amounts paid out by him for 
doctors, nurses, hospital and similar treatment of his wife made necessary by 
the injuries to her resulting from said accident. 

This agreement to amend complaint and reduce claim was conditioned upon 
an agreement that the case be tried at the term of court for which it was 
originally set, as fully appears from the agreed statement of facts. 

It also appears from this statement that, at the time of the accident, Mrs. 
Baker, as the owner of the automobile in question, was insured by the appellant, 
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United States Fidelity & Guaranty Company, “against liability for loss and or 
expense, arising or resulting frem claims upon her for damages in consequence 
of an accident * * * by reason of the ownership, maintenance or use of the 
automobile in question, resulting in bodily injuries to any person.” 

It further appears that W. W. Rainer, the husband of the injured party, was 
forced to pay out large sums of money for the necessary treatment of bodily 
injuries to his wife, which injuries were caused by said accident. 

It further appears that said W. W. Rainer brought suit against Mrs. Baker 
for such amounts so paid out by him, and upon the trial introduced evidence to 
the effect that the amounts aggregated $700; that it was a reasonable amount and 
was for services that were required and necessary in the treatment of the bodily 
injuries resulting to his wife from the accident to said automobile. There was 
evidence tending to fasten liability upon Mrs. Baker. The jury returned a verdict 
against her for $350. 

It also appears that, after said judgment was rendered and had become final, 
appellee called upon appellant to pay the same, which it refused to do, disclaim- 
ing liability under its bond so to do. Thereupon appellee paid the judgment and 
brought this suit, which was tried by the lower court without a jury, upon the 
agreed statement of facts, and a judgment was rendered in Mrs. Baker’s favor. 
Whereupon this appeal was taken by the bond company. 

The facts also show that, while the bond company offered to furnish its 
attorney to represent Mrs. Baker in defending the suit of W. W. Rainer, it 
qualified its offer with the statement that 1t disclaimed liability for any judgment 
recovered by him and also disclaimed that it was liable under the policy for any 
loss resulting to her from the said claims of W. W. Rainer, and notified her 
that it would not pay the same. 


[1-3]. The husband of Mrs. Rainer sued appellee and recovered damages for 
expenses incurred by him for the necessary treatment of bodily injuries suffered 
by his wife from wrongfully inflicted injuries proximately resulting from the 
accident in appellee’s automobile. This was a legitimate element of damage, and, 
when proven, is properly recoverable. Alabama City G. & A. Ry. Co. v. Apple- 
ton, 171 Ala. 324, 54 So. 638, Ann. Cas. 1913A, 1181; Morrison v. Clark, 196 
Ala. 670, 72 So. 305. If Mrs. Rainer sustained bodily injuries as a result of the 
negligence of appellee and she had paid the hospital bills and doctors’ fees rea- 
sonably necessary to her treatment and recovery, she certainly could have in- 
cluded such charges in a suit against appellee for personal injuries, and such 
would have been a claim against this appellant under the policy. We can see 
no difference in a claim for damages arising in favor of Mrs. Rainer’s husband 
If appellee was liable for the damage and the damage was “in consequence of the 
accident,” the appellee is protected by the terms of her contract, which are con- 
strued liberally in favor of insured. Georgia Home Ins. Co. v. Allen, 119 Ala. 
436, 24 So. 399. Authorities cited by appellant in his brief from New York Court 
of Appeals are not in point, and, if the case of Williams vy. Nelson, 228 Mass. 
191, 117 N. E. 189. Ann Cas. 1918D, 538, appears to be in conflict, the answer 
is that that decision is based upon a statute not here involved, in which recovery 
is limited to bodily injury, whereas in the instant case the recoverable damages 
are in consequence of an accident. 

As we understand appellant’s brief, it is contended that, as Mrs. Rainer sued 
and obtained judgment against appellee, the insured, for bodily injuries sustained 
as a proximate result of the accident for which appellee was liable, and_ this 
judgment was paid by appellant, any other and further damage growing out of 
the injury to Mrs. Rainer cannot be recovered. According to the agreed state- 
ment of facts, Mrs. Rainer did not include in her suit claim for necessary hospital 
and medical services, for the very good reason that they were not paid by her 
and for them she could not recover. The injury and damage was there never- 
theless, and appellee was liable to the husband whose duty it was to pay these 
charges. Appellee, by suit, was compelled to pay, and it was thereby ascertained 
by a court, that such damage was in consequence of the accident covered by the 
policy issued by appellant to indemnify appellee against just such a loss. 

[4] It is further claimed by appellant that appellee should not be allowed 
to recover because attorneys employed by appellant to defend the suit of W. W 
Rainer, plaintiff. v. appellee. were not permitted to manage the defense of the 
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case. Under the terms of the policy contract, appellant was obligated to defend- 
ant to defend the action and in carrying out that obligation and in accordance 
with the terms of the policy, was entitled to direct the defense. Upon a refusal 
of appellee to be guided by the direction of counsel furnished by appellant, 
appellant’s counsel very properly withdrew from the case, but this did not affect 
appellant’s liability for such damages as to which there was a legal liability. 

We find that the rulings of the trial court are in entire accord with the 
foregoing, and the judgment is affirmed. 

Affirmed. 


JENNINGS v. WARD et al. (STANDARD ACCIDENT INS. CO. OF 
DETROIT, MICH. Garnishee). Civ. 7615. 
District Court of Appeal, First District, Division 1, California. June 2, 1931. 
300 Pacific Reporter 129. 
2. INSURANCE. 


Amount of loss held not fixed by final judgment against insured, as required 


by liability policy to authorize action thereon by injured person, during pendency 
of appeal. 


(For other cases, see Insurance, Dec. Dig. § 612[1].) 


Appeal from Superior Court, City and County of San Francisco; Louis H. 
Ward, Judge. 

Action by Aleta Jennings against J. M. Ward and another, in which the 
Standard Accident Insurance Company of Detroit, Mich., was garnisheed after 
return of execution under a judgment for plaintiff unsatisfied. From an order 
denying a motion to compel garnishee to pay the amount of a liability insurance 
policy issued by it in pro tanto satisfaction of the judgment, plaintiff appeals. 

Affirmed. 

Glensor, Clewe & Van Dine, of San Francisco, for appellant. 

Myrick & Deering and Scott, of San Francisco, for defendants Ward and 
Sweeney and as amici curie. 

Doorinc, Justice pro tem. 

Plaintiff and appellant Aleta Jennings recovered judgment for $30,000 and 
costs for personal injuries caused by the operation of a certain automobile against 
defendants Ward and Sweeney. An appeal was taken from such judgment and 
is now pending, and no stay bond was furnished on such appeal. 

Appellant, Jennings, caused execution to be issued against Ward and Sweeney, 
which was returned unsatisfied. Thereafter by supplementary proceedings pur- 
suant to Code of Civil Procedure, §§ 714-722, respondent Standard Accident 
Insurance Company of Detroit, Mich., was ordered to appear for examination 
as an alleged debtor of defendants Ward and Sweeney. Upon such examination 
it appeared that respondent had issued a policy covering the defendants in the 
operation of the automobile in question insuring them against “the loss from the 
liability imposed by law upon the assured for damages on account of bodily 
injuries, * * * sustained or alleged to have been susutained by any person” by 
reason of the operation of such automobile. The limit of liability for injury to 
one person was stated to be $10,000. A motion that respondent be compelled to 
pay appellant the amount provided in the policy in pro tanto satisfaction of her 
judgment was denied, and from such order of denial this appeal is prosecuted. 

The policy in condition E thereof provides: “No action shall lie against the 
company to recover upon any claim or for any loss under this policy unless 
brought after the amount of such claim or loss shall have been fixed and 
rendered certain either by final judgment against the Assured after trial of the 
issue or by agreement between the parties with the written consent of the com- 
pany, nor in any event unless brought within two years thereafter.” 

[1] It is the settled rule in California, although the weight of authority in 
other jurisdictions is to the contrary, that a judgment is not final so long as an 
appeal is pending therefrom, even though a supersedeas bond has not been 
furnished. 15 Cal. Jur., article on Judgment, § 182, pp. 121 et seq., § 259, pp. 
260, 261; Pellissier v. Title Guarantee, etc., Co., 208 Cal. 172, 280 P. 947; Marsh 
Bros. & Gardenier v. Fidelity & G. Co. 97 Cal. App. 474, 479, 275 P. 886; 
Feeney v. Hinckley, 134 Cal. 467, 66 P. 580, 86 Am. St. Rep. 290; Arp v. Blake, 
63 Cal. App. 362, 218 P. 773. 
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(2] It follows that during the pendency of the appeal the amount of such 
claim or loss has not been fixed and rendered certain by final judgment as 
required by condition E of the policy so as to authorize an action thereon 
against the company. 

There is nothing inconsistent between this condition E and section VI of 
the policy, which provides that, “if an execution on a judgment against the 
Assured is returned unsatisfied, the judgment creditor shall have a right of 
action against the Company, subject to the terms and limitations of this Policy, 
to recover the amount of said judgment,” since one of such terms and limitations 
to which such right of action is expressly made subject is that contained in 
condition E. 

Many cases have been cited from other jurisdictions sustaining the right to 
garnish an insurer pending appeal where a stay bond has not been furnished; 
but, since the plain language of the policy, construed in the light of the settled 
rule in this state that a judgment is not final while an appeal is pending, prohibits 
a recovery against respondent before the determination by the appeal in the main 
action, no useful purpose would be served by discussing them. 

The order appealed from is affirmed. 

We concur: Tyler, P. J.; Cashin, J. 


HYNDING v. HOME ACCIDENT INS. CO. Civ. 417. 
District Court of Appeal, Fouth District, California. Aug. 17, 1931. 
Rehearing Denied Sept. 15, 1931. 
2 Pacific Reporter (2d) 423. 
INSURANCE. 

That insured failed to assist liability insurer in suit brought against insured 
held not to defeat statutory rights of injured party securing judgment against 
insured and suing insurer (St. 1919, p. 776). 

This was so, notwithstanding the liability policy expressly required 
the insured to assist the insurer in any suit, since the rights of the injured 
party, for whose protection St. 1919, p. 776, was enacted, could not be 
defeated by private agreement between the insured and insurer. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Appeal from Superior Court, San Diego County; C. N. Andrews, Judge. 

Action by Louie Hynding against the Home Accident Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Kidd, Schell & Delamer, of Los Angeles, for appellant. 

Adam Thompson and Renwick Thompson, both of San Diego, for respondent. 

3ARNARD, P. J. 


This is an appeal from a judgment in favor of the plaintiff, and from an or- 
der striking out certain portions of the defendant’s answer. Plaintiff was in- 
jured through the negligence of one S. K. Tucker in driving an automobile. Tuck- 
er was insured against such a liability by the defendant insurance company. In an 
action brought against Tucker this plaintiff recovered a judgment for $2,019.48, 
which has not been paid. It is conceded that Tucker is insolvent, and, after de- 
mand made, plaintiff brought this action for the purpose of securing payment of 
the judgment. The policy issued by the defendant contained a provision virtually 
in the language of our statute (Stats. 1919, p. 776), and reading as follows: 

“D. Insolvency of Assured—The insolvency or bankruptcy of the Assured 
shall not release the Company from the payment of damages for injuries sustain- 
ed or loss occasioned during the life of this Policy and resulting from accidents 
covered by the Policy; and in case judgment shall be secured against the Assured 
by the injured person or his heirs or personal representatives in case death re- 
sulted from the accident, an action may be brought by such injured person, or his 
heirs, or personal representatives, in case the accident resulted in his death, to re- 
cover on the Policy the amount of such judgment, not exceeding the amount of 
the Policy and subject to all its other terms, conditions and limitations; provided, 
however, that where two or more persons are injured in an accident covered by 
the Policy the Company may settle and pay any claim asserted, whether —_— to 

judgment cr not. and such payments shall he accounted in diminution of the Com- 
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pany’s total liability on account of such accident, and payment so made aggregat- 
ing the full amount of the Policy shall extinguish all liability thereunder to said 
claimants and all other persons on account of such accidents.” 

The policy also contained the following provisions: 

“E. Reporting Accidents, Claims and Suits—Upon the occurrence of an acci- 
dent covered by this Policy the Assured shall give immediate written notice there- 
of, with the fullest information obtainable at the time, to the Company or to its 
duly authorized agent. If a claim is made on account of such accident the Assured 
shall give like notice thereof with full particulars. If suit is brought to enforce 
such claim, the Assured shall immediately forward to the company every summons 
or other process as soon as the same shall have been served upon him. The As- 
sured shall at all times render to the Company all cooperation and assistance (ex- 
cept in a pecuniary way) within his power. 

“F. Co-operation of Assured—The Assured, whenever requested by the Com- 
pany, shall aid in securing information and evidence and the attendance of wit- 
nesses, and in effecting settlements and in prosecuting appeals; but the Assured 
shall not voluntarily assume any liability, either before or after an accident, nor 
shall he (without the written consent of the Company previously given) incur any 
expense or settle any claim except at his own cost nor interfere in any negotia- 
tions for settlement or in any legal proceeding conducted by the Company on ac- 
count of any claim; except that the Assured may provide at the time of the acci- 
dent (and at the cost of the Company) such immediate surgical relief as is im- 
perative.” 

In its answer, as a defense to the action, the defendant alleged that Tucker 
had reported this accident to the company with a statement of his version of the 
tacts, which, if true, would tend to show that he was free from blame; that he 
had failed, neglected, and refused to co-operate with the defendant in obtaining 
further information and in obtaining the attendance of witnesses at the trial of 
the former action, although requested so to do; that he was notified that the trial 
was set and requested to appear and testify, and his expenses were offered him, 
but he failed and refused to attend; and that at the time of trial a request for a 
continuance was refused. Upon motion of the plaintiff, the above defense was 
struck out. Thereafter the action proceeded to trial, resulting in a judgment for 
the plaintiff, followed by this appeal. 

[1] The main point raised by the appellant is that the court erred in striking 
out its defense of lack of co-operation on the part of the insured. In other words, 
the question presented is whether, under our statute, the fact that an insured vi- 
olates the provisions of such a policy, requiring him to assist the insurance com- 
pany in any suit brought against him, will defeat the rights of an injured party 
who has secured a judgment against the insured, and who is suing the insurance 
carrier under the right of action given by the statute. 

So far as we are aware, this question has not been directly settled in this 
state. The appellant argues that the co-operation clause in the policy was binding 
on the insured himself, and cites Bryson v. International Indemnity Company, 88 
Cal. App. 100, 262, P. 790, in support of the proposition that the injured party 
has identically the same rights as the insured, and no more. While language was 
used in that case to the effect that under certain circumstances the injured per- 
son would have the rights the insured would have had if he had paid the judg- 
ment, the only thing there held was that a class of persons not covered by the 
policy could not recover under it. While this case supports the proposition that 
the terms of such a policy may limit the persons covered thereby, it does not hold 
that, when a third person is covered by the terms of the policy, his rights may be 
defeated by an act of the insured subsequent to the injury. The appellant also 
cites Pigg v. International Indemnity Company, 86 Cal. App. 671, 261 P. 486, in 
which the court held that the evidence was sufficient to show that the insured had 
not violated a co-operation clause in the policy similar to the one now before us. 
While it is argued that this inferentially supports appellant’s position, since the facts 
in that case were a sufficient answer to the contention made, it was unnecessary 
for the court to go further. Appellant also relies on Metropolitan Casualty In- 
surance Co. of New York v. Colthurst (C. C. A.) 36 F.(2d) 559, and Royal In- 
demnity Company v. Morris (C. C. A.) 37 F.(2d) 90. Both of these cases rely 
largely upon certain New York cases which arose under a statute materially dif- 
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ferent from our own, as pointed out in Malmgren v. Southwestern A. Ins. Co, 
201 Cal. 29, 255 P. 512, 513. While these cases support appellant’s position, we 
feel they er not controlling. As we said in Bachman vy. Independence Indemnity 
Co., (Cal. App.) 297 P. 110, 116: “We have concluded that the construction placed 
on this statute by the Circuit Court of Appeals does not conform to that of the 
courts of California.” While, under the New York statute, a cause of action does 
not accrue to the injured person until an execution is issued upon the judgment 
and has been returned unsatisfied by reason of insolvency or bankruptcy, under an 
additional provision contained in our statute insolvency is not a necessary condi- 
tion to such an action, which may be brought after a judgment has been obtained 
against the insured. Marple v. American Automobile Ins. Co., 82 Cal. App. 137, 
255 P. 260; Pigg v. International Indemnity Co., supra. 

In Malmgren v. Southwestern A. Ins. Co., supra, the court said: 

“The provisions of the statutes, as above quoted, are, as a proposition of law, 
a part of every policy of indemnity issued by a company or corporation engaged in 
transacting the kind of indemnity insurance business which appellant was author- 
ized by the law of the state to transact. It was a contractual relation created by 
statute which inured to the benefit of any and every person who might be negli- 
gently injured by the assured as completely as if such injured person had been 
specifically named in the policy. * * * 

“The statute of this state, which is the final word on this issue, does not 
make the return of the execution unsatisfied a prerequisite to the commencement 
of an action upon the policy. The statute of the state of New York has such a 
provision, and appellant had caused to be incorporated in its policy the language 
of the New York statute verbatim. The substantive law of this state cannot be en- 
larged, circumvented, defeated, or modified by any provision which the insurer 
may have elected to place in its contract in derogation of or. in conflict therewith. 
The statute is founded upon principles of public policy, and an anomalous situa- 
tion would he created if the rights of third parties, for whose protection the law 
was adopted, could be hindered, delayed, or defeated by the private agreements 
of two of the parties to a triparty contract. If appellant’s contention be sound, 
then it could, with equal justification, require the question of the assured’s bank- 
ruptcy to he adjudicated by a competent tribunal before it would be obliged to 
recognize his insolvency or bankruptcy, or impose other conditions precedent to 
the injured person’s right of action in derogation of express provisions of the 
law’s mandate. We see no merit in the contention. Schoenfeld v. New Jersey 
Fidelity & Plate Glass Ins. Co., 203 App. Div. 796, 197 N. Y. S. 606, relied upon 
as an authority in the instant case, is merely declaratory of the New York statut 
(Consol. Laws N. Y. c. 28, § 109), which provides that a cause of action does not 
accrue to the injured person until an execution issued upon the judgment against 
the assured has been returned unsatisfied by reason of insolvency or bankruptcy 
No such language or language equivalent thereto is found in the statute of this 
state and neither ag nor this court is given authority to interpolate the pro- 
vision of the New York law into a California statute. The clause in the statute 
which provides that an ‘action may be brought against the company, on the pol- 
icy and subject to its terms and limitations, by such injured person,’ was not in- 
tended to defeat its purpose upon the theory that an action brought ‘on the policy’ 
binds the injured person to a repudiation or waiver of the benefits of the statute 
expressly adopted for his protection, but it clearly has refere nce to those matters 
concerning which the insurer and assured could legally contract.” 

In Bachman v. Independence Indemnity Co., supra, we said: 

“In the jurisdictions which do not recognize the right of an injured person to 
bring an action on the insurance policy to collect the amount of a judgment rend- 
ered against the insured for damages suffered at his hands, the policy is regarded 
and treated as a private contract of indemnity between the insurer and insured in 
which no other person may become interested. In the jurisdictions recognizing 
such a right of action the policy is regarded as a contract between the insurer and 
the insured for their benefit and for the benefit of an unknown third person who 
hecomes known and identified upon being injured by the insured. The language o! 
our statute authorizing the injured person to file suit against the insurance carrier, 
after recovery of a judgment against the insured, would indicate that the Legis- 
lature intended to adopt the latter rule in California. It would seem a strane and 
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useless proceeding on the part of the Legislature to give to the injured the right 
to sue the insurer if a recovery in such an action could be defeated by the insur- 
ance company and the insured without the knowledge or consent of or any act on 
the part of the injured person. * * * 

“We are of the opinion that after the happening of an accident coming within 
the coverage provisions of a policy of insurance, such as we are considering, nei- 
ther the insurer nor the insured can, by any voluntary act, defeat the statutory 
right given to the injured person to bring an action on the policy after judgment 
recovered against the insured without some act or omission on the part of the in- 
jured which will relieve the insurer from liability. Of course, collusion or fraud 
between the insured and the injured to the damage of the insurer, when proven in 
a proper action, would furnish grounds for the release of the insurer. To adopt 
any other rule would permit the insurer and insured to revoke or cancel the pol- 
icy or release the insurer’s liability at will after the accident and thus defeat the 
purpose of the statute, giving the one injured a cause of action against the insurer 
to enforce his judgment.” 

\s we understand the appellant’s contention, it is that the provision of the 
statute that such an action may be brought subject to the “terms and limitations” 
of the policy makes the co-operation clause thereof binding on the respondent. In 
the Malmgren Case it was said that this wording of the statute could not be used 

defeat its purpose, but that it had reference to those matters concerning which 
the insurer and the insured could legally contract. It was also said that the 
rights of third parties, for whose protection this law was adopted, could not be 
defeated by the private agreement of two of the parties to a triparty contract. 
The question now confronts us whether this agreement as to co-operation on the 
part of the insured was intended to bind the third party, and, if so, whether such 
an agreement is one that the insurer and insured may legally make. If the rights 
of such a third party cannot be defeated by a private agreement between the other 
two parties, can they be defeated by these parties thus privately agreeing that they 
shall be defeated, after they have arisen through the injury to the third party, by 
the failure of one of these parties to assist the other in the controversy which has 
arisen between them and the third party? If this can be done, it not only opens 
the door to collusion, but defeats the whole purpose of the statute by making the 
rights of the third party dependent upon what his adversary may do after the 
very injury has occurred for which the statute was designed to furnish him pro- 
tection. From its very nature, this co-operation clause is one that applies to the 
insured but not to the injured party. It is neither possible for him to comply with 
it, nor to compel the insured to comply with it. It provides for an action which 
is adverse to him. It seems idle to say that in respect thereto he steps into the 
shoes of the insured. He is not claiming under an assignment of the insured’s 
interest, but under an independent right given by the statute. While it may be 
said that his right does not fully accrue until judgment is obtained against the in- 
sured, in a very real sense his claim is initiated by the injury which gives rise to 
a potential liability on the part of the insurance carrier, and to potential rights in 
the injured person, which should not be defeated by the subsequent acts of another 
party who may happen to be also insured. 

[2] It seems to be appellant’s theory that such an insurance policy is a con- 
ract entirely between the insurer and the insured, but this contract is also for the 
enefit of a third party who does not become known until after the injury. While it 
is a general rule that the rights of a party for whose benefit a contract is made must 
be measured by the terms of the agreement between the principal parties, and while 
that rule may apply here up to the time of the injury, the rights of the third par- 
ty eo then arise are controlled also by the statute. After the injury, the third 
party for whose benefit the contract was also made becomes known, and he then 
oe ‘independent rights. We think that these rights do not depend upon the sub- 
sequent actions of the insured, who happens to be also protected by the policy. 
For himself, the insured may settle, waive his claim, or defeat the same by his own 
acts, but we think he may neither defeat the rights already accrued to the injured 
party by his subsequent act or failure to act, nor by any agreement that any such 
subsequent action shall have that effect. We conclude that this agreement for the 
‘o-operation of the insured was not binding upon the respondent, such a result 
can one for which the original parties could not legally contract. 
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[3] Only one other point is raised. The complaint contains allegations to the 
effect that, atfer judgment in the former actign, a writ of execution was issued 
by the court and returned by the sheriff as unsatisfied; this return being filed with 
the clerk. The answer denied these allegations upon information and _ belief. 
These denials were struck out by the court, and this action is assigned as error. 
A denial of these matters which were of record, on information and belief, is not 
sufficient. Kruger v. California Highway Indemnity Exchange, 201 Cal. 672, 258 
P. 602. In any event, these denials were properly stricken. Marple v. American 
Automobile Insurance Company, supra; Pigg v. International Indemnity Company, 
supra; Malmgren vy. Southwestern Automobile Insurance Company, supra. 


For the reasons given, the order and judgment appealed from are affirmed. 
We concur: Marks, J.; Jennings, J. 


ZIEMAN v. UNITED STATES FIDELITY & GUARANTY CO. OF 
BALTIMORE, MD. No. 40698. 
Supreme Court of Iowa. Sept. 29, 1931. 
238 Northwestern Reporter 100. 
1. INSURANCE. 


Term “indemnity insurance” is applied to contracts which provide indemnity 
against loss. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Term “liability insurance” is applied to contracts which provide for indemnity 
against liability. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Insurer does not become liable under indemnity contract until loss has actually 
been suffered, and insurance does not become available until insured has paid loss. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

4. INSURANCE. 

Obligation of insurer under liability contract becomes fixed when liability 
attaches to insured. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

5. INSURANCE. 

Statute authorizing insurance which enables automobile owner to protect him- 
self from liability arising from operation or maintenance of automobile, held in- 
applicable to indemnity contract (Code 1927, § 8940, subsec. 5, par. e). 

(For other cases, see Insurance, Dec. Dig. § 514.) 

6. INSURANCE. ¥ 

Under policy designed to indemnify amusement company against loss aris- 
ing from operation of automobiles in racing contest at county fair, insurer held 
not liable, to one injured at fair, on judgment secured against amusement com- 
pany (Code 1927, § 8940, subsec. 5, par. e). 

Insurer was not liable on injured party’s judgment against insured, 
since the policy expressly provided that insurer assumed liability to in- 
demnify insured against loss and that no action should lie against the 
insurer unless brought in the name of insured for loss actually sustained 
and paid in money by insured in satisfaction of a judgment; Code 1927, 

§ 8940, subsec. 5, par. e, giving judgment creditor right of action against 

insurer, being inapplicable since it merely relates to liability insurance 

for protection of persons generally who own, maintain, or use auto- 
mobiles to damage of others and does not apply to indemnity contracts. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

7. INSURANCE. ' P d 

New and different insurance contract cannot be legitimately made for parties 
by interpretation alone. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

8. INSURANCE. 


If insurance contract was illegal because not authorized by statute, it could 
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not be given legality by interpretation which would completely nullify its terms 
as well as liability definitely expressed therein (Code 1927, §§ 8896-9024). 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Morling, J., Faville, C. J., and Evans, J., dissenting. 

Appeal from District Court, Clay County; F. C. Davidson, Judge. 

Action at law, by the plaintiff, against the defendant insurance company, on 
a policy of indemnity issued to the World Amusement Service Association, which 
association promoted professional racing at the County Fair in Clay County, 
Iowa. The defendant filed a demurrer which the court overruled. The defendant 
stood on the demurrer, permitted judgment to be enterd against it, and appeals. 
The facts appear in the opinion. 

Reversed. 

Brackney, Farr & Stockman, of Sioux City, and Buck & Kirkpatrick, of 
Spencer, for appellant. 

Cornwall & Cornwall, of Spencer, and H. E. Narey, of Spirit Lake, for 
appellee. 

Grimm, J. 

The sufficiency of the petition to state a cause of action was challenged by 
a demurrer. The demurrer was overruled, and the defendant electing to stand 
on its demurrer and refusing to plead further, judgment was entered against it, 
as prayed. The petition, supplemented by a stipulation of the parties, discloses 
susbtantially the following facts: 

The defendant, the United States Fidelity & Guaranty Company of Baltimore, 
Md., is, and at all times herein material was, a corporation organized and 
operating under the laws of the state of Maryland, engaged in the business of 
writing general liability insurance. It was licensed to do business in the state of 
Iowa at and before the time of the accident in controversy. 

On or about January 14, 1927, the Clay County Fair Association of Spencer, 
Iowa, entered into a contract, in writing, with the World Amusement Service 
Association of South Dakota, hereinafter called the “Amusement Company,” by 
the terms of which the Amusement Company agreed to promote and conduct auto- 
mobile races as a part of the program and entertainment of the Clay County 
Fair for the year stated. The Amusement Company agreed to furnish seven rac- 
ing cars and professional drivers for automebile races for six events on the Fair 
program. The plaintiff (appellee) attended the County Fair. The contract was 
carried out between the parties and the agreed automobile races took place. The 
plaintiff (appellee) was a guest or patron of the Fair Association and received 
injuries during one of the races which he alleges was caused by the negligence 
of the Fair Association and the Amusement Company. 

A portion of the contract concerning said professional races is as follows: 
“The first party (the Fair Association) agrees to promote and conduct Auto- 
mobile Races as a part of the 1927 Clay County Fair at Spencer, Iowa, on, 
to-wit: Saturday, October, Ist, which automobile races shall be advertised as a 
special feature. The second party (the Amusement Company) agrees to have 
present for said Automobile Races seven (7) racing cars and professional drivers 
and to furnish a program of six (6) events.” 

Prior to the convening of the County Fair and on or about July 1, 1927, in 
contemplation of possible damages to result from the races, the Amusement Com- 
pany obtained a policy from the appellant tc indemnify and protect said company 
from the consequences of any damages that might result from the automobile 
races. 

\ttached to the policy and as a part thereof is an exhibit designated “Schedule 
of Statements.” The liability assumed by the insurer as stated in said schedule 
was conditioned upon the auto races. The policy contained, among other pro- 
visions, the following: 

“(1) To Indemnify the Assured Against Loss Arising or Resulting from 
Claims Made Upon the Assured for damages on account of bodily injuries, in- 
cluding death, at any time resulting therefrom, suffered or alleged to have been 
suffered as the result of an accident occurring while this policy is in force. 

‘A. By an employee or employees of the Assured on account of the prosecu- 
tion of the business, trade, or profession described in the Schedule of Statements, 
while within or upon the premises described therein, or elsewhere when engaged 
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in the discharge of any duty in connection with said business, trade or profession 
of the Assured. Drivers, chauffeurs and their helpers included, while engaged in 
work upon the premises described in the Schedule of Statements. 

“B. By any person or persons not employed by the Assured while within or 
upon the premises stated in the Schedule, or upon the sidewalks, ways or prem- 
ises adjacent thereto, except that accidents caused by drivers and chauffeurs and 
their helpers are excluded when occurring away from the premises as described 
in the Schedule.” 

“When Company May Be Sued. 

“Condition J. No action shall lie against the Company under the Indemnity 
Clause herein, unless brought by and in the name of the Assured for loss actually 
sustained and paid in money by the Assured in satisfaction of a judgment after 
trial of the issue. No action shall be against the Company under any other agree- 
ment herein, unless brought by and in the name of the Assured for money actually 
paid by him. In no event shall any action lie against the Company, unless brought 
within two years after the right of action accrues. The Company does not pre 
judice by this condition any defense to any such action in which it may be en- 
titled.” 

The material parts of section 8940 and the whole of subsection 5, par. e, ot 
said section of the Code of 1927 are as follows: 

“Kinds of msurance. Any company organized under this chapter or authorized 
to do business in this sate may: * * * 


“5. * * * e Insure against lability for loss or expense arising or result- 


ing from accidents occurring by reason of the ownership, maintenance, or use of 
automobiles or other conveyances, resulting in personal injuries or death, or 
damage to property belonging to others, or both, and for damages to assured’s own 
automobile when sustained through collision with another object; provided, that 
should an execution on a judgment against the insured be returned unsatisfied in an 
action by a person who is injured or whose property is damaged, when such owner 
or operator has msured his liability for such personal injury or damage, the judg- 
ment creditor shall have a right of action against the insurer to the same extent 
that such owner or operator could have enforced his claim against such insurer had 
such owner or operator paid such judgment.” 

The sole question raised by the demurrer and discussed by counsel goes to 
the scope and nature of the thing which the appellant assumed to do in its 
policy. It is the contention of the appellant that its contract is one of indemnity 
only and that by its contract it agreed only to reimburse the insured for such 
sums as the insured may have paid in satisfaction of judgments secured against 
the insured. 

As against this contention of appellant, it is strongly urged by appellee that 
appellant’s sole authority to do business in this state, as appears from the record 
of the insurance commissioner, is under chapter 404 of the Code of 1927 (sec- 
tions 8896-9024). Particular reliance is placed by appellee upon the provisions of 
subsection 5, par. e. § 8940, Code of 1927, which is hereinbefore quoted. 

[1-4] I. We have hereinbefore set out certain provisions of the contract 
marked (1) A and B and “When Company May Be Sued.” 

The distinction between “indemnity against loss” and “indemnity against lia- 
bility” in insurance contracts is not always kept clearly in mind. The term “in- 
demnity insurance” is applied to contracts which provide indemnity against loss, 
and not the contracts which provide for indemnity against liability; the latter 
being called “liability insurance.” The distinction between these two forms of con- 
tract is very clearly set up by Simpson in his very recent work on “The Law 
Relating to Automobile Insurance,” issued in 1928. Section 286 reads as follows: 
“There is a well recognized difference between contracts of indemnity against loss 
and contracts of indemnity against liability. In the former the insurance com- 
pany does not become liable until the loss has actually been suffered and the 
amount of the insurance does not become available until the insured has paid the 
loss, whereas in the latter the obligation of the insurance company becomes fixed 
when the liability attaches to the insured. Klotzbach v. Bull Dog Insurance Co. 
[Mo. App.] supra, 267 S. W. 39.” 

A still more recent text-book, entitled “Sunderlin on Automobile Insurance,” 
issued in 1929, section 786, contains the following statement of the law: “‘No 








Auto.] Zieman vy. U. S. Fidelity & Guaranty Co. of Baltimore, Md. 1431 





Action’ Clause—Indemnity Policy. The provision oftentimes contained in the 
automobile indemnity policy that ‘no action shall lie against the company to re- 
cover for any loss * * * or expense under this policy unless it shall be 
brought by the assured for loss * * * or expense actually sustained and paid 
in money by him after actual trial of the issue,’ or words to that effect, by the 
weight of authority, creates an obligation of indemnity as distinguished from 
liability, and, under such conditions, the insurance company is not liable to the 
claimant unless and until the liability is estblished by a judgment and that judg- 
ment is paid by the assured. Such is the rule in a great many liability insur- 
ance cases, other than automobile, where the policies contained the ‘no action’ 
clause.” 

In Cushman v. Carbondale Fuel Co., 122 Iowa, 656, 98 N. W. 509, this court 
had before it a contract which provided that no action should lie against the com- 
pany for loss under the contract unless brought “by the assured himself to re- 
imburse him for loss actually sustained and paid in satisfaction of a judgment 
after trial of the issue.” In commenting on the policy, this court said: “The 
obligation of the guarantee company was for the protection of the fuel company 
alone. The plaintiff was not a party to the contract, and had no legal rights there- 
under. While the policy provided that the guarantee company might appear and 
defend for the fuel company in any action brought against it for personal in- 
juries, such provision was for the protection of the guarantee company alone, 
and imposed no liability upon it beyond the terms of the contract. * * * The 
only obligation of the guarantee company was to indemnify the fuel company 
against a ‘loss actually sustained and paid in satisfaction of a judgment after that 
of the issue.’ This covenant is as explicit and certain as language could well 
make it, and, as between the parties to the contract, no recovery could be had 
against the guarantee company because the judgment against the fuel company 
was not paid, and consequently the covenant was not broken. Wilson v. Smith, 
23 Iowa, 252: Cousins, Sheriff, v. Paxton & Gallagher Co., 122 Iowa, 465, 98 
N. W. 277,” and other cases. See, also, Aplin v. Smith et al., 197 Iowa, 388, 
197 N. W. 316; Globe v. American Bonding & Casualty Co. et al., 198 Iowa, 
1072, 195 N. W. 728, 200 N. W. 737, 35 A. L. R. 1341. 

In Shea v. United States Fidelity Co., 98 Conn. 447, 120 A. 286, 287, 
court had before it a contract very similar to the one at bar. It agreed “to in- 
demnify the assured against loss from the liability imposed by law upon the as- 
sured for damages, on account of bodily injuries or death suffered by any per- 
son as a result of an accident occurring while the policy is in force by reason of 
the ownership, maintenance, or use of the automobile described therein.” The in- 
surance company agreed “to defend in the name and on the behalf of the 
1.’ The company reserved the right to settle, and the contract contained a 
ion” clause such as the one at bar. In the case, as here, the plaintiff 
hat because the insurance company took charge of the action and con- 
he defense in behalf of the assured, it (the defendant) was liable to the 
ntiff on the judgment procured by the plaintiff against the assured. The 
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1 does not mean to defend successfully; that the contract is one of in- 
against loss and not against laibility; that the injured person has no 
egal or equitable ground of recovery, where there is nothing due the assured 
under the terms and conditions of 
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the policy; that condition G requires payment 
he judgment against the insured before liability arises against the insurer and 

ndition precedent to recovery; that, where garnishee process of attachment 
e, that method and not a claim of a right in equity is the method by 
the injured person should attempt to secure whatever sum may be due 
ured under the policy; that an adjudication of bankruptcy against the in 
during the pendency of such an action does not create rights in the in- 
erson against the insurer. 
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“The following are typical cases sustaining the position taken by us in this 
opinion: Connolly y. Bolster, 187 Mass. 266, 72 N. E. 981; O’Connell v. Railway 
Co., 187 Mass. 272, 72 N. E. 979; Frye v. Gas & Elec. Co, 97 Me. 241, 54 A. 
395, 59 L. R. A. 444, 94 Am. St. Rep. 500; Eberlein v. Fidelity Co., 164 Wis 
242, 159 N. W. 553; Stenbom v. Brown-C. Co., 137 Wis. 564, 119 N. W. 308 
20 L. R. A. (N. S$.) 956; Herbo-Phosa Co. v. Phil. Co., 34 R. I. 577, 84 A. 1093; 
Cushman vy. Fuel Co., 122 Iowa, 657, 98 N. W. 509; Ford v. Aetna Ins. Co., 70 
Wash. 29, 126 P. 69; Luger v. Windell, 116 Wash. 375, 199 P. 761 [37 A. L. R. 
641]; Goodman y. Georgia Life I. Co., 189 Ala. 130, 66 So. 649; Allen v. A&tna 
Life I. Co., 145 F. 881, 76 C. C. A. 265, 7 L. R. A. (N. S.) 958. As to bank 
ruptcy, see [Eberlein y. Fidelity & Deposit Co. of Maryland], 164 Wis. 244, 159 
N. W. 553. As to equity of the injured see [Cushman v. Carbondale Fuel Co.], 
122 Iowa, 657, 98 N. W. 509.” 

In Glatz v. Kroeger Bros., 175 Wis. 42, 183 N. W. 683, 685, the court had 
before it a policy whereby it agreed to indemnify the assured against “loss by 
reason of the liability imposed by law upon the assured for damages on account 
of bodily injury, including death at any time resulting therefrom, accidentally 
suffered or alleged to have been suffered as the result of an accident occurring 
while this policy is in force.’ The policy also provided a “no action” clause 
which is known as “Condition E” of the policy. The court said: “We are un- 
able to conceive more explicit terms in which condition E could have been phrased 
to express the idea that no liability shall exist under the policy by the company 
to the assured until the assured has sustained a loss covered by the policy and 
has been paid by him in money, or for money expended by him under the policy 
The terms of this condition clearly make the contract one of indemnity and 
must be so regarded within the decisions of this and other courts. Eberlein v. 
F. & D. Co., 164 Wis. 242, 159 N. W. 553; Stenbom v. Brown-Corliss Co., 137 
Wis. 564, 119 N. W. 308, 20 L. R. A. (N. S.) 956: Wisconsin Zine Co. v. F. 
& D. Co., 162 Wis. 39, 155 N. W. 1081, Ann. Cas. 1918C, 399; Allen v. Aetna 
[.. Ins. Co, 145 F. S81, 760C. 'C: A. 265, 7 BR. A. ON: S.) 958: “Connolly + 
Bolster, 187 Mass. 266, 72 N. FE. 981.” The plaintiff in that case also contended 
that because the insurance company undertook the defense of the action in the 
name of the assured, it was liable to the plaintiff on the judgment. The court 
held to the contrary. 

lor an exhaustive consideration of this subject, see Combs v. Hunt (Georgia 
Casualty Co.), 140 Va. 627, 125 S. E. 661, 37 A. L. R. 621. 

Il. Having in mind this well-defined and broadly recognized distinction be- 
tween these two kinds of insurance, we now come to a consideration of the 
contention of the plaintiff (appellee) that section 8940, subsection 5, par. e, of the 
Code of 1927 makes the defendant company liable to the plaintiff on his judgment 
secured against the insured. We have hereinbefore quoted the material portions 
of said section 8940 and subsection 5, par. e. There is but a single proposition 
presented for decision in this case, to wit: 

Is the liability of the insurer, the defendant company, to be determined under 
the provisions of subsection 5, par. e, of section 8940 of the Code of 1927, or 
is the contract in suit, as definitely expressed in its terms, one of indemnity only? 
Manifestly, the purpose of the Amusement Company was to obtain a policy of 
insurance which would indemnify it against any possible loss or damage that 
might result from the automobile races, but only when it had made payment 
thereof. For the purposes of this case, it is not definitely pleaded that the Amuse 
ment Company owned any automobiles or that any of them were to be used in 
these automobile races. The Amusement Company agreed “to have present for 
said automobile races seven (7) racing cars and professional drivers and to fur- 
nish a program of six (6) events.” This is the language of the petition. It is 
not pleaded that the automobiles used in the races were the automobiles of ihe 
Amusement Company. It rather, inferentially at least, appears that the Amuse- 
ment Company was employing professional race drivers with their cars for the 
purpose of the races 





It will be observed from what we have already said that the policy, by its 
definite and specific provisions, was designed to be one of indemnity only. There 
is no ambiguity in the language of the contract. It not only clearly and definitely 
ites liability only for “loss actually sustained and paid in money by the 
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assured in satisfaction of a judgment after trial of the issue,” but such is the 
specific provision thereof. The appellee is not the assured, but the judgment plain- 
tiff. Unless, therefore, the burden assumed by appellant, under and by the terms 
of its contract with the Amusement Company, is that contemplated and referred 
to in subsection 5, par. e, of section 8940 of the Code of 1927, it is obvious that 
the demurrer should have been sustained. Appellee’s whole case is predicated 
upon this and other provisions of chapter 404. 

The engagement of the Amusement Company with the Fair Association re- 
quired it to put on a number of automobile races for the pleasure and entertain- 
ment of the appellee and guests of the Fair. The hazard of such entertainment 
is often very great and materially different from the hazard ordinarily assumed 
by the owner of an automobile in operating the same upon the public highways. 
An admission fee was charged by the Fair Association. Its purpose was to 
provide amusement and entertainment for the public. Appellee and guests attend- 
ing the same went there for amusement and entertainment. Among the events 
featured by the program were the automobile races. The Amusement Company 
naturally desired to be indemnified against loss or damage which it might suffer 
and be compelled to pay as the result of the races. The whole scheme and con- 
templation of the parties related to and involved the putting on of an entertain- 
ment and amusement program for the pleasure of the public. The races were run 
upon a track provided by the Fair Association and not upon the public highway. 

It is difficult to conceive how the facts of this case can be brought within 
the provisions of the statute quoted. The specific language of the statute is: 
“To insure against liability for loss or expense arising or resulting from acci- 
dents occurring by reason of the ownership, maintenance or use of automobiles.” 
The injuries received by appellee were from the operation of a racing automobile 
in a racing contest put on and featured, as stated above, on a race track, not 
on any highway. The contract of the Amusement Company with the Fair As- 
sociation and the explicit terms of the policy contemplated and provided for the 
extra hazards, use and operation of automobiles. There is nothing in the statute 
which in any way, by specific provision or necessary implication, could apply to 
the facts of the present case. The petition charges both the Amusement Company 
and the Fair Association with negligence. To bring the terms of the policy within 
the provisions of the statute, many of its terms must be eliminated and violence 
done to most that remains. 

Condition J, hereinbefore quoted, commonly known in the authorities as the 
“no action” clause, clearly specifies that no suit shall be brought against the in- 
surer, the defendant company, “unless brought by and in the name of the as- 
sured (the Amusement Company) for Joss actually sustained and paid in money 
by the assured (the Amusement Company) in satisfaction of a judgment after 
trial of the issue.” The plaintiff (appellee) was not a party to the contract. 

It is too obvious for discussion that neither the insurer nor the assured con- 
templated the liability created by the statute, section 8940, subsec. 5, par. e. 
The circumstances and relation of the parties naturally excluded consideration of 
the statute. This being true, it could not be properly said to be a part thereof. 
Whether or not appellant was authorized to make the contract in question is 
material only in so far as it has bearing, if it has such bearing, upon the in- 
terpretation to be given to the instrument. The only interpretation necessary to 
a decision of the question involved is to determine whether appellee may maintain 
\ direct action against appellant. To sustain such action is to necessarily nullify 
express provisions of the contract. Justification, if at all, may be found for ap- 
pellee’s position in the single fact that the validity of the contract will be pre- 
sumed. This presumption, so far as it exists, is not conclusive and involves 
nothing more than the application of the law to the contract. All of the facts 
and circumstances clearly indicate that the contemplation of the parties was in- 


demnity only and not liability under the statute quoted. 





The usual and ordinary operation of automobiles was not contemplated but 
excluded by the very terms of the contract. Whether the contract was legal be- 
tween the insurer and the assured we have no concern. Unless appellee can main- 
tain an action against the insurer, the validity or invalidity of the policy is 1m- 
material. 


[5] A close examination of subsection 5, par. e, of section 8940 of the Code 
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of 1927, hereinbefore quoted, discloses that the insurance therein described is 
for the protection of persons generally who own, maintain, or use automobiles, to 
the damage of others. The purpose of this section is to authorize insurance which 
enables the owner of an automobile to protect himself from liability arising from 
the operation or maintenance thereof. Clearly, it can have no application to in- 
demmity contracts. Manifestly, it pertains primarily to automobiles used in the 
usual course on the highways. 

The right of the injured party to maintain an action against the insurer under 
this statute is necessarily contingent upon the failure of the insured party to 
pay the damages. Once paid, the cause of action of the injured party is, of 
course, extinguished. Here the contract provides the insurance company is to 
pay only if and as the assured is compelled to and does pay. 

The purpose, in contemplation of the parties to the present contract, was 
foreign to the provisions of this statute. The statute was designed and enacted 
for an entirely different purpose, equally clear and specific. 

[6] The policy in controversy was not designed to meet cases arising under 
the statute. It was designed to indemnify the Amusement Company against loss 
arising from the operation of automobiles in racing contests at the County Fair. 
The promoters of the Amusement Company merely sought to indemnify them- 
selves against losses which might result in carrying out an amusement program 
inherently hazardous and dangerous. 

[7, 8] As previously stated, the policy by its terms is limited to damages 
resulting from the automobile races and paid by the insured. Whether the con- 
tract was authorized by the statute is not material to the sole question present- 
ed for decision in this case. Unless the plaintiff has a cause of action under 
the statute, he cannot recover and the demurrer should have been sustained. To 
interpret the contract contrary to the purpose for which it was entered into, 
contrary to the contemplation of the parties and to its definite and express 
terms and conditions, so as to bring it within the terms of the statute and give 
appellee a cause of action, would be making a new and entirely different con- 
tract for the parties. This cannot be legitimately done by interpretation alone. 
If the contract is illegal because not authorized by the statute, it cannot be given 
legality by interpretation, which would completely nullify its terms as well as 
the liability definitely expressed therein. Moreover, the proviso in subsection 
5, par. e, clearly refers to cases in which the owner or operator has insured his 
liability for personal injury or damage. It has no reference whatever to cases 
in which a party takes out insurance under the express terms of which he is 
to be indemnified if, for any reason, he is compelled to pay damages to some 
other party. 

It would do violence to the language of the proviso in said subsection 5, 


par. e, to hold that it applies to cases in which the owner has indemnity insur- 
ance against loss with a “no action” clause in the contract; that is to say, a con- 
tract providing against losses actually paid by the insurer only and for which suit 
may only be brought by the insured. 

In the case at bar, the parties had definitely agreed in writing that no action 


should lie against the insurance company unless “brought by and in the name 
of the Assured for loss actually sustained and paid in money by the Assured 
in satisfaction of a judgment after trial of the issue.” 

Clearly the plaintiff (appellee) has not stated a cause of action in his peti- 
tion and the demurrer should have been sustained. 

The Amusement Company is not here seeking to recover from the insur- 
ance company money paid out by it on a judgment after trial of the issu 

The cause must be, and is, reversed 

Stevens, Kindig, Albert, Wagner, and De Graff, JJ., concur. 

Morling, J. (dissenting). 

The case was submitted to the i court on demurrer to plaintiff's peti 
tion, which so far as material alleges, in substance, that defendant is a Mary 
land corporation authorized to ie usiness in Iowa by subdivisions 2 and 
8, § 8940, and subdivision 5, § 8041, Code 1924 (as amended by Acts 41st Gen 
Assem. c. 168); that defendant issued to the World Amusement Service Asso- 
ciation a policy of insurance (the material provisions of which are later set 
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Service Association of South Dakota by the operation of its automobile racing 
exhibition; that plaintiff brought suit for such injuries against the World Amuse- 
ment Service Association and that at all times after the suit was brought, and 
in all proceedings, the Amusement Association was represented by the attorneys 
and representatives of the defendant United States Fidelity & Guaranty Com- 
pany; that plaintiff obtained judgment against the World Amusement Service 
Association on which execution was issued and returned partly unsatisfied; 
that such association is a South Dakota corporation, has no property within the 
state and is insolvent. The policy of insurance contains the following provisions: 

“Statement 5: The company’s liability for loss from an accident resulting 
in bodily injuries to or in the death of one person is limited to Five Thousand 
Dollars * * * Statement 13: The minimum premium for this policy is Four 
Thousand Dollars * * * United States Fidelity & Guaranty Company Baltimore, 
Maryland, * * * does hereby agree (1) To indemnify the assured against loss 
arising or resulting from claims made upon the assured for damages on account 
of bodily injuries, including death, at any time resulting therefrom, suffered or 
alleged to have been suffered as the result of an accident occurring while this 
policy is in force. * * * (2) To serve the assured by the investigation of acci- 
dents, adjustments of claims and in the name and on behalf of the assured the 
defense of suits which may be brought against him as the result of such acci- 
dents or alleged accidents whether groundless or not. Also by providing in- 
spections and accident prevention service, all at the expense of the company 
in addition to the limits of liability stated in Statement 5 of the Schedule of 
Statements. 

“Bankruptcy. 

“Condition I. If the business of the assured is placed in the hands of a 
receiver, assignee or trustee, whether by the voluntary act of the assured or 
otherwise, this policy shall immediately terminate; but such termination shall 
not affect the liability of the company as to any accidents heretofore (thereto- 
fore?) occurring. * * * When Company May be Sued. Condition J. No action 
shall lie against the company under the Indemnity Clause herein, unless brought 
by and in the name of the assured for loss actually sustained and paid in money 
by the assured in satisfaction of a judgment after trial of the issue. No action 
shall lie against the company under any other agreement herein, unless brought 
by and in the name of the assured for money actually paid by him. In no 
event shall any action lie against the company, unless brought within two years 
after the right of action accrues. The company, does not prejudice by this 
condition any defense to any such action in which it may be entitled. 

“Special Statutes. 


“Condition K. If any limitation set forth in the preceding conditions is 
prohibited by the statutes of the State in which this policy is issued, the said 
limitation shall be considered to be amended to agree with the minimum period 
of limitation permitted by such statutes. * * * 


“Limits of Liability. Condition Q. The company’s liability for loss under 
this policy shall be as set forth under Statement 5 of the Schedule of State- 
ments. The expense incurred by the company in defending any suit including 
all interest accruing after entry of judgment upon such part thereof as shall 
not be in excess of the company’s liability as therein expressed, and any costs 
taxed against the assured, will be paid by the company irrespective of the 
policy limits therein stated. * * * 

“Report of Accident. Condition A. Upon the occurrence of an accident the 
assured shall give written notice as soon as he has knowledge thereof, with the 
fullest information obtainable at the time, to the company at its home office or 
to an agent of the company. If a claim is made on account of such accident 
the assured shall give like notice thereof with full particulars. If thereafter any 
suit is brought against the assured to enforce such a claim, the assured shall 
immediately forward to the company every summons or other process as soon 
zs the same shall have been served on him. The company reserves the right to 
settle any claim or suit. Whenever requested by the company, the assured shall 
aid in securing information, evidence, and the attendance of witnesses; in effect- 
ing settlements; and in prosecuting appeals. ‘The assured shall at all times 
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fees 4 
render to the company, except in a pecuniary way, all co-operation and assist- 
ance within his power. 

“Assumption of Liability. Condition D. The assured shall not voluntarily 
assume any liability; nor interfere in any negotiations or legal proceedings con- 
ducted by the company on account of any claim; nor, except at his own cost, 
settle any claim; nor, without the written consent of the company previously 
given, incur any expense except that he may provide at the time of the accident, 
and at the cost of the company, such immediate surgical relief as is imperative.” 

While defendant makes the point (not further argued), “3. This was a policy 
of general indemnity insurance and not a policy of automobile insurance. Iowa 
Code, section 3940 (8940) sub. 5e,” we understand from the cases cited that de- 
fendant’s meaning is that the insurance merely provided indemnity against loss 
to the Amusement Service Association and gave no cause of action to the per- 
son injured. Defendant points to no statute authorizing the policy unless it be 
section 8940, subd. 5, par. e. The defendant turns his whole argument on the 
proposition that the insurance is against loss only, not against liability for loss, 
and for that reason is not within section 8940, subd. 5, par. e, which declared: 
“Any company * * * authorized to do business in this state may: * * * 5. * * * e. 
Insure against liability for loss or expense arising or resulting from accidents 
occurring by reason of the ownership, maintenance, or use of automobiles * * * 
or damage to property belonging to others, or both, and for damages to assured’s 
own automobile when sustained through collision with another object; provided, 
that should an execution on a judgment against the insured be returned un- 
satisfied in an action by a person who is injured * * * when such owner or oper- 
ator has insured his liability for such personal injury or damage, the judgment 
creditor shall have a right of action against the insurer to the same extent that 
such owner or operator could have enforced his claim against such insurer had 
such owner or operator paid such judgment.” 

One of the grounds of demurrer is that the petition shows that the contract 
was entered into in Illinois between a Maryland corporation and a South Da- 
kota corporation and that the statutes of Iowa have no bearing upon it. The 
place of delivery of the completed policy is the place of the contract. Born v. 
Home Ins. Co., 120 Iowa, 299, 94 N. W. 849. The petition does not show, and 
it cannot be assumed, that the contract is not one made and to be performed 
within the jurisdiction of this state. But assuming that the place of the con- 
tract is inferentially shown by the policy and riders to be in Ilflinois, neverthe- 
less this court does not take judicial notice of the laws of that state. If defend- 
ant claims the benefit of those laws as differing from the laws of the forum, it 
is for defendant to plead and prove such laws as a fact. The presumption is 
that the statutes of Illinois are the same as those of this state. Sieverts v. 
National Benevolent Association, 95 Iowa, 710, 64 N. W. 671; Northern Finance 
Corporation v. Meinhardt, 209 Iowa, 895, 226 N. W. 168; In re Warner's Estate, 
209 Iowa, 948, 229 N. W. 241; Tansil v. McCumber, 201 Iowa, 20, 206 N. W. 680. 

The point chiefly relied upon for reversal is that the court erred, “in that 
the contract declared en was a contract of indemnity insurance and not of liabil- 
ity insurance, and no right of recovery was established in the plaintiff, and the 
plaintiff was not entitled to be subrogated to any rights of the assured and 
the assured had no right to recover under this policy of indemnity insurance.” 

It is well understood that contracts to indemnify may be to indemnify 
against liability or to indemnify against loss. 

The business of insurance is affected with a public interest. O'Gorman & 
Young v. Hartford Fire Ins. Co., 282 U. S. 251, 51 S. Ct. 130, 75 L. Ed. 324, 7 
A. L. R. 1163 

Defendant is a foreign insurance corporation. The state may altogether 
exclude it from doing business within the state, or it may admit it to do busi- 
ness on such terms and subject to such conditions (not involving the surrender 
of federal constitutional rights, United States v. Chicago, etc., Railroad Co., 282 
U. S. 311, 51 S. Ct. 159, 75 L. Ed. 359) as the state may see fit to prescribe. 
Dixon vy. Northwestern National Life Ins. Co., 189 Iowa, 1268, 179 N. W. 885; 
32 C. J. 989. The purpose of section 8940, subdivision 5, par. e, is to authorize 
liability of insurance. American Fidelity Co. v. Bleakley, 157 Iowa, 442, 138 N. 
W. 508. 
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Defendant, therefore, issued the policy in suit and took the premium there- 
for, or its right to it, solely under the authority of that statute. The proviso of 
the statute (subdivision 5, par. e, $ 8940) is one which, in the interest of the pub- 
lic, the state has the power to enact as a condition to permitting foreign cor- 
porations to transact within the state the business herein authorized. Mer- 
chants’ Mut., ete., Co. v. Smart, 267 U. S. 126, 45 S. Ct. 320, 67 L. Ed. 538; Rail- 
way Express Agency v. Virginia, 282 U. S. 440, 51 S. Ct. 201, 75 L. Ed. 450, 72 
A. L. R. 102; Biller v. Meyer (C. C. A.) 33 F. (2d) 440, 66 A. L. R. 436. 

The statute in the interest of the public should be reasonably and liberally 
construed. Stone v. Inter-State Exchange, 200 Wis. 585, 229 N. W. 26; A. Rose 
& Sen v. Zurich General Acc., etc., Co., 296 Pa. 206, 145 A. 813. 

If the policy sued upon is one within the class which defendant denominates 
as liability insurance, and if because thereof is not within subdivision 5, par. e, 
defendant was wholly without authority to issue it. The defendant’s position, 
therefore, comes to this, that it is not bound by the condition prescribed by the 
state to its admission to doing business in the state; that it is not bound by the 
terms of the very statue under which it issued the policy and collected the pre- 
mium therefor. This position manifestly cannot be recognized. American 
Fidelity Co. v. Bleakley, 157 Towa, 442, 138 N. W. 508. 

The terms required to be embodied in the contract by the statute authoriz- 
ing the contract must be read into the contract and are as much a part of it as 
if specifically incorporated therein. Crozier v. Hawkeye Stages, 209, Iowa, 313, 
228 N. W. 320; Stone v. Inter-State Exchange, 200 Wis. 585, 229 N. W. 26; 
Ducommum vy. Inter-State Exchange, 193 Wis. 179, 212 N. W. 289, 214 N. W. 
616; Archer v. Equitable Life Assurance Soc., 218 N. Y. 18, 112 N. E. 433; Ver- 
ducci v. Casualty Co., 96 Ohio St. 260, 117 N. E. 235; Green v. Martin, 222 Ala. 
356, 132 So. 882; Elliott v. Indemnity Ins. Co., 201 Wis. 445, 230 N. W. 87; 32 
C. J., 1162. 


The contract is one of liability insurance. 36 C. J. 1057; 32 C. J. 975. The 
purpose of subdivision 5, par. e, is to permit insurance against loss or expense 
resulting from liability not merely from accident. American Fidelity Co. v. 
Bleakley, 157 Iowa, 442, 138 N. W. 508, The whole theory of liability insurance 
rests upon the existence of “liability.” Various terms are loosely used in dif- 
ferentiating contracts of indemnity against liability from contracts of indemnity 
against loss. Whether the insurance or the indemnity is from liability or from 
loss, it is one of indemnity and the contract of liability insurance is in either 
case an indemnity contract. 36 C. J. 1057; 32 C. J. 975. By the statute defend- 

nt is authorized to “insure against liability for loss or expense arising or re- 
sulting from accidents occurring by reason of the ownership, maintenance, or 
use of automobiles or other conveyances, resulting in personal injuries or death. 
* * *” The liability against which insurance is authorized includes personal in- 
juries to the insured and damage to his own automobile. Thus the phrase 
“against liability for loss or expense” is not limited to liability to third parties. 
As respects the claims of their parties, there can be no loss and the insurer can 
be under no liability under the policy unless there is liability on the part of the 
insured because of which the loss is suffered. The word “liable” means not only 
‘bound or obliged in law or equity; responsible; answerable,” but “exposed to a 
certain contingency or casualty, more or less probable and, in modern use, of an 
undesired or harmful character.” Webster’s New International Dic. “Having an 
aptitude or tendency; subject; exposed, as to the doing or occurring of some- 
thing evil, injurious, or erroneous; as, we are constantly liable to accidents.” 
Century Dict. “Liability” is “the state of being liable through obligation or duty; 
fixed or contingent responsibility; exposure to that which is or may be required 
* * * The state of being liable incidentally or by chance; exposure to that 
which is possible or probable; tendency, susceptibility. * * *” Century Dict. 

The statute authorizes insurance against the insured’s direct loss resulting 
from injury to his person or property and to loss resulting from injury to others. 
The authority to defendant to “insure against liability for loss” manifestly in- 
cludes, and on its own contention has been so accepted by defendant, as author- 
ity to insure not only against liability to loss but against loss. The statute does 
not undertake to prescribe all the limitations and conditions of contracts which 
nay be issued pursuant to its authority. It does, however, prescribe the one 
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that should execution on judgment against the insured be returned unsatisfied 
in an action by the injured party when the owner has “insured his liability vee 
the judgment creditor shall have a right of action against the insurer.’ 

“The liability” is the liability, insurance against which is authorized and in- 
cludes as has been said, insurance against loss. This is manifest from the 
language which gives the “right of action against the insurer to the same extent 
that such owner or operator could have enforced his claim against such insurer 
had such owner or operator paid such judgment.” This expression would be 
meaningless if insurance against loss from actual payment of liability alone 
were in the legislative mind. It recognizes the possibility of the issuance of con- 
tracts such as defendant claims the one before us to be, contracts of indemnity 
against loss; but when such a contract is issued, even though the loss has not 
been actually paid by the insured, the statute gives to the person suffering the 
loss the same rights which the insured would hx ive if he had actually paid the 
judgment. The plaintiff stands here, therefore, in the same position that the 
insured would have been in had the insured paid the plaintiff’s judgment. The 
purpose of the Legislature undoubtedly was in the conservation and protection 
of the interest and rights of the public to confer upon the holder of a judgment 
against the operator or owner of an automobile for damages for injuries re- 
sulting from the fault of the insured to substantial benefit from the insurance. 
It cannot be presumed that the Legislature intended to offer to insurance com- 
panies an inducement to put such limitations in their policies as would make 
the policies and the legislation of no value to such creditor. See Edwards 
Fidelity Co., 11 La. App. 176, 123 So. 162. To adopt defendant’s construction 
would be to offer to insurers that very inducement—an inducement which they 
— naturally accept and thereby make the statute a dead letter. Subdivision 
5, par. b, uses substantially the same language as subdivision 5, par. e, and is 
open to similar consequences from accepting defendant’s contention. Section 
8940 as a whole shows the legislative intention to authorize insurance against 
loss whether resulting from ill health, from liabliity of practitioners of medicine, 
etc., from accidental discharge of water from automatic sprinkler, from acci- 
dents to employees, from operation of automobiles. The legislative thought was 
to insure against loss and to specify the occasions of the losses for which in- 
demnity was authorized. 

The insured and the insurer may not by any terms that they agree to de- 
feat, impair, or modify the requirements of the statute enacted in the public 
interest. Malmgren v. Southwestern Ins. Co., 201 Cal. 29, 255 P. 512. The “no 
action clause” of the policy is in conflict with the statute and so far as in con- 
flict is void. Verducci v. Casualty Co., 96 Ohio St. 260, 117 N. E. 235. Even 
though the contract were for indemnity against loss only, the assured would 
have the right in equity to have the liability of the parties determined before 
payment. Sanders vy. Frankfort Marine, etc., Co., 72 N. H. 485, 57 A. 655, {01 
Am. St. Rep. 688; Seeberger v. Wyman, 108 Iowa, 527, 79 N. W. 290. The effect 
of the statute is to extend this right. 

Moreover, the liability of the defendant under the terms of the contract 
itself and the facts pleaded is one to indemnify. 

The policy sued upon is a contract prepared by the defendant itself and 
sold by it to the insured. The insured must be presumed to have relied upon it 
as one intended to give to it the protection which its language and apparent 
purpose would ordinarily be accepted as giving. It is not presumed that the in- 
sured was knowingly purchasing a contract which contained such “jokers,” self- 
contradictory or self-nullifying provisions as would make it of no effect. The 
language is to be construed most favorable to the insured and doubts and un- 
certainties resolved against the insurer. Githens v. Great American Ins. Co., 
201 Iowa, 266, 272, 207 N. W. 243, 44 A. L. R. 863; Kascoutas v. Federal Life 
Ins. Co., 193 Iowa, 343, 185 N. W. 125, 22 A. L. R. 294; Tracy v. Palmetto Firs 
Ins. Co., 207 Iowa, 1042, 1045, 222 N. W. 447. 


By its contract the defendant undertook the defense of suits brought against 
the insured as the result of accidents whether groundless or not. Defendant 
reserved to itself and excluded from the insured the right to settle. The insured 
was relegated to a secondary position—that of assisting or co- operating. In- 
sured had no right to interfere in negotiations or legal proceedings or to incur 
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any expense except such as it provided at the time of the accident. The insured 
would naturally understand from the policy that the insurer undertook to relieve 
it from all liability or responsibility or exposure to loss. If the insured gave to 
the insurer the required notices, forwarded the summons, and if requested by 
the insurer furnished the stipulated co-operation, defendant did undertake the 
forensic defense. 

The unjustified refusal of insurer to conduct the defense of the action 
against the insured would have subjected the insurer to liability to damages as 
ior a present breach of the contract. Jones v. Southern Surety Co. (lowa) 228 
N. W. 98; Kinnan v. Charles B. Hurst Co., 317 Ill. 251, 148 N. E. 12; In re 
Kmpire Estate Surety Co., 214 N. Y. 553, 108 N. E. 825; General Acc., ete., Cor- 
poration v. Butler’s Ice Cream Factory (Tex. Civ. App.) 291 S. W. 674; Id. (Tex. 
Com. App.) 5 S. W. (2d) 976; American Fidelity & Cas. Co. v. Williams (Tex. 
Civ. App.) 34 S. W. (2d) 396; Hilker v. Western Automobile Ins. Co. (Wis.) 
235 N. W. 413. Defendant did accordingly represent the insured in the action 
brought against it. Defendant’s obligation to defend as the result of this con- 
tract did not end with an unsuccessful defense in court. Defendant was bound 
by the judgment suffered after the forensic defense which it had made. The 
insured by the recovery of final judgment sustained loss, for its liabilities were 
increased and the value of its estate diminished to the amount of the recovery. 
Malley v. American Indemnity Corporation, 297 Pa. 216, 146 A. 571. Moreover, 
defendant agreed to pay the expense of the defense including interest upon its 
part of the judgment and costs irrespective of the policy limitations. In these 
circumstances defendant’s obligation to defend did not end until the judgment 
to the amount insured against was paid. Sanders v. Frankfort Marine, etc., Co., 
72 N. H. 488, 57 A. 655, 101 Am. St. Rep. 688; Schambs v. Fidelity & Cas. Co. 
(C. C.. Ac) 259... 55, G AWE. I. ESE. 

By the terms of the policy also the termination of policy in case of a 
receivership, etc., was not to “affect the liability of the company as to any acci- 
dent heretofore (theretofore?) occurring.” Defendant’s contention here in 
effect amounts simply to this, that though it is bound to pay the judgment 
to the amount of the policy limitation, and though the insured is entitled 
in paying over that amount to the plaintiff with one hand to receive from 
defendant the amount in the other hand, defendant is not bound to pay 
unless this empty process, with no conceivable purpose (unless it be to 
take advantage of an insolvent’s inability to momentarily raise the required 
fund), is observed. A reasonable construction of the policy requires the court 
to disregard a construction which would lead to such absurd results, and to 
enforce the policy under the circumstances set forth in this petition according 
to its ostensible purpose as one protecting the insured from liability from the 
loss which the recovery of the judgment itself by the fact of its recovery occa- 
sions as well as from loss from its actual payment. This is in accord with the 
decided trend of recent authority. Verducci v. Casualty Co., 96 Ohio St. 260, 
117 N. E. 235; Schambs v. Fidelity & Cas. Co. (C. C. A.) 259 F. 55,6 A. L. R. 
1231; Ducommun v. Inter-State Exchange, 193 Wis. 179, 212 N. W. 289, 214 
N. W. 616; Brucker v. Georgia Cas. Co. (Mo. Sup.) 32 S. W. (2d) 1088; Ameri- 
can Indemnity Co. v. Fellbaum, 114 Tex. 127, 263 S. W. 908, 37 A. L. R. 633; 
West v. MacMillan, 301 Pa. 344, 152 A. 104; Graff v. Continental Auto Ins. Un- 
derwriters (Mo. App.) 35 S. W. (2d) 926; Patterson v. Adan, 119 Minn. 308, 
138 N. W. 281, 48 L. R. A. (N. S.) 184; Griffin v. General Cas. Co., 231 Mich. 
642, 204 N. W. 727; Sanders v. Frankfort Marine, etc., Co., 72 N. H. 485, 57 A. 
655, 101 Am. St. Rep. 688; Jedlicka v. Missouri Cas. Co. (Mo. App.) 14 S. W. 
(2d) 535; Goerss v. Indemnity Co., 223 Mo. App. 316, 3 S. W. (2d) 272; Malley 
v. American Indemnity Corporation, 297 Pa. 216, 146 A. 571; General Acc. F. 
& L. Assur. Corp. v. Butler’s Ice Cream Fatcory (Tex. Civ. App.) 291 S. W. 
674; Id. (Tex. Com. App.) 5 S. W. (2d) 976; State v. Daues, 321 Mo. 1035, 13 
S. W. (2d) 1059; Kurre v. American Indemnity Co., 223 Mo. App. 406, 17 S. W. 
(2d) 685; American Fidelity & Cas. Co. v. Williams (Tex. Civ. App.) 34 S. W. 
(2d) 396; Davies v. Maryland Cas. Co., 89 Wash. 571, 154 P. 1116, 155 P. 1035, 
L. R. A. 1916D, 395, 398; A. Rose & Son v. General Ace. & Liability Co., 296 
Pa. 206, 145 A. 813. 
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For collection of cases on the subject, see 36 C. J. 1057; 14 R. C. L. 1321; 5 
Perm. Supp. 3813. 

The judgment appealed from is in harmony with the foregoing views and 
should be, I think, affirmed. 
Faville, C. J., and Evans, J., concur in this dissent. 





WERNER et al. v. COMMONWEALTH CASUALTY CO. 
Supreme Court of New Jersey. Aug. 25, 1931. 
150 Atlantic Reporter 116. 
1. INSURANCE. 

‘hat insurer, before accident involved, had paid certain loss under indemnity 
policy, sufficiently showed its issuance, and recognition of force and effect thereof 
(Comp. St. Supp. § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE. 

Insurer sending notice canceling indemnity policy by registered mail and re- 

questing return receipt assumed responsibility of personal delivery to insured. 
Policy in question contained no provision for sending cancellation no- 

tice by registered mail, but did provide that policy could be canceled at 
any time on written notice, and that notice of cancellation in writing, mail- 

ed to or delivered at address of insured as given therein, should be suffi- 

cient. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

3. INSURANCE. 

Attempted cancellation of indemnity policy held ineffective, where cancellation 
notice was sent by registered mail, but not delivered to insured. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Action by May Werner and husband against the Commonwealth Casualty 
Company. 

Judgment for plaintiffs. 

Breslin & Breslin, of Lyndhurst, for plaintiffs. 

Morrison, Lloyd & Morrison, of Hackensack, for defendant. 

CAFFREY, J. 

This case was tried without a jury upon stipulated facts and testimony offered 
by plaintiffs and defendant. 

From the evidence, it appears that May Werner was struck by an automobile 
owned and operated by Joseph Bongiorno on the 5th day of December, 1929. As 
result of this accident, Mrs. Werner, sued Joseph Bongiorno in the Bergen county 
common pleas court, and on April 28, 1930, judgments were entered in favor of 
May Werner in the sum of $9,000 and in favor of Anthony Werner for $3,000. 

Pursuant to the judgments, executions were issued against the defendant and 
returned unsatisfied by the sheriff because of the insolvency of Bongiorno. 

This present cause is against the Commonwealth Casualty Company, pursuant 
to Public Laws of 1924, chapter 153, p. 352 (Comp. St. Supp. § 99—90e). This 
generally provides that, in the event of insolvency of an assured the insurer must 
respond in keeping with the terms of the policy. 

[1] From the evidence, it appears that, prior to the happening of the accident, 
which serves as the basis of this suit, the defendant company paid $4,500 under 
this policy. This removes any doubt as to the issuance of the policy and recogni- 
tion of its force and effect. 

[2, 3] The defendant company contends, however, that at the time of the ac- 
cident to Mrs. Werner, on December 5, 1929, the policy had been canceled pur- 
suant to Clause H., which is the following: “This policy may be cancelled at any 
time by either of the parties upon written notice to the other party, stating when 
thereafter cancellation shall be effective and the date of cancellation shall then be 
the end of the policy period. If cancelled by the Assured, the Company shall re- 
ceive or retain the short rate premium calculated according to the table of short 
rates printed hereon. If cancelled by the Company, the Company shall be entitled 
to the earned premium pro rata. Notice of cancellation in writing, mailed to or 
delivered at the address of the Assured as given herein, shall be sufficient notice, 
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and the check of the Company, or of its duly authorized agents, similarly mailed 
or delivered, shall be a sufficient tender of any unearned premium.” 

From the testimony offered by plaintiffs and defendant, there is a dispute 
with respect to the payment of premium; however, I find as a fact that the pre- 
mium was paid. 

At the trial, the defendant offered in evidence, a letter addressed to the as- 
sured, Joseph Bongiorno, which reads as follows: 

“Please take notice that Policy No. 301374 issued to you by the Commonwealth 
Casualty Co., Philadelphia, Pa., is hereby cancelled, pursuant to the terms and 
provisions in said policy contained. Such cancellation to take effect on the 8th 
day of October, 1929, at noon, standard time, at the place where said policy was 
countersigned. Please take special notice that all liability of said Commonwealth 
Casualty Company under said policy will absolutely cease at noon October 8, 
1929 unless surrender thereof to said company be sooner made. 

“Very truly yours, 
“E. W. Cook, Vice President. 

“Countersigned at Newark, N. J., this 3rd day of October, 1929, by E. W. 
McDonough & Co., authorized representative.” 

The envelope marked was addressed to Mr. Joseph Bongiorno, with the fol- 
lowing notations: “Mr. Joseph Bongiorno, 102 Sherman Avenue, Clifton, N. J.,” 
containing in the upper left hand corner, “E. W. McDonough Co., Insurance, 17 
Academy Street (at Broad Street), Newark, N. J.,” containing the rubber stamp 
mark “Registered,” “Personal receipt demanded,” and the number, “384501,” con- 
taining also the number, “21787,” and the stamp of the United States post office 
with a hand containing “Returned to the writer unclaimed from Clifton, N. J.,” 
and containing the post office stamps on the back of the envelope. 

This was dated October 8th, some two months before the happening of the 
accident, wherein Mrs. Werner was injured. 

There was no provision in the policy for the sending of a cancellation notice 
by registered mail, and the defendant company by doing this, and asking for a re- 
turn receipt, assumed the responsibility of personal delivery to the assured. 

The envelope and notice of cancellation were offered in evidence and opened 
in court by the counsel for the defendant, in the condition that it was returned to 
it by the postal authorities, at Clifton, N. J., so there was no question as to the 
nonreceipt of same by Bongiorno. 

While the facts in the case of Fritz v. Pennsylvania Fire Insurance Company, 
85 N. J. Law, 171, 88 A. 1065, 1066, 50 L. R. A. (N. S.) 35, are different from 
those with respect to the matter sub judice, the language with respect to notice in 
order to effectuate the cancellation of policy makes it pertinent; the court there 
said: “‘Notice, therefore, to be efficacious to cancel the policy, must have been 
brought home to the insured—that is, brought to his personal attention—or, at 
least such a situation must have been brought about as to have put the insured 
upon inquiry.” 

As this matter presents itself to this Court in so far as the assured Bongiorno 
is concerned, he had no notice of the gesture on the part of the defendant company. 
I therefore find it as a fact that at the time of the happening of the accident on 
December 5, 1929, the policy was in full force and effect subjecting the defendant 
company to liability under it. 

Judgment will be entered in favor of plaintiffs in the sum of $10,000, with 
taxed costs, together with interest from April 28, 1930. 


PENNSYLVANIA FIRE INS. CO. v. W. T. WAGGONER ESTATE. 
No. 3331. 
Court of Civil Appeals of Texas. Amarillo. Dec. 11, 1929, 
Rehearing Denied Jan. 8, 1930. 
41 Southwestern Reporter (2d) 340. 

2. INSURANCE. 

In action on truck fire policy, market value of truck when destroyed by fire 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
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3. INSURANCE. 

Evidence warranted jury’s finding that market value of insured truck 
destroyed by fire was $1,640 

(For other cases, see Insurance, Dec. Dig. § 665 [4].) 
4. INSURANCE. 

Jury’s finding that appraisers’ award of $600 for insured truck destroyed 
lire was grossly inadequate eld supported by testimony. 


when 


(lor other cases, see Insurance, Dec. Dig. § 574[7].) 
5. INSURANCE. 

In action on truck fire policy, evidence held sufficient to support jury's finding 
that appraisers awarding only $600 were biased and prejudiced. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 
6. INSURANCE. 

\ppraiser, to be “disinterested,” must not only be without pecuniary interest, 
but he must also be without prejudice against or bias in favor of either party. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

Error from District Court, Wilbarger County; Robert Cole, Judge. 

\ction by W. T. Waggoner, trustee of the W. T. Waggoner Estate, against 


the Pennsylvania Fire Insurance Company. Judgment for plaintiff, and defendant 
brings error. 
Affirmed. 


Judgment affirmed by Commission of Appeals, 39 S.W.(2d) 593. 

Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
plaintiff in error. 

O. O. Franklin, of Vernon, for defendant in error. 

Jackson, J. 

This suit was instituted in the district court of Wilbarger county, Tex., by 
the plaintiff, W. T. Waggoner, trustee of the W. T. Waggoner Estate, against the 
defendant Pennsylvania Fire Insurance Company, to recover the sum of $2,000 on 
an insurance policy issued by the defendant securing plaintiff against loss or damage 
by tire to a 1925 model Reo Speed-Wagon. 

The plaintiff alleges that on March 30, 1927, the defendant issued its certain 
policy of insurance, by the terms of which it promised to pay to the W. T. Wag- 
goner Estate a sum not to exceed $2,000, in the event a certain model 1925 Reo 
Speed-Wagon belonging to said estate was damaged or lost by fire. 

That said policy of insurance was in full force and effect on January 28, 
1928, on which date said Reo Speed-Wagon was, without fault of the plaintiff, 
totally destroyed by fire. 

That the plaintiff, within the time and manner provided by the policy, prompt- 
ly notified the defendant of the loss and filed with the defendant proof of loss 
and claim on blank forms furnished by the defendant and that plaintiff did every- 
thing provided in said policy as required. That the cash market value of said Reo 
Speed-Wagon at the time of its destruction by fire was the sum of $2,000, which 
amount was specifically covered by said policy. That the defendant, though often 
requested, has refused and wholly failed to pay the defendant said sum or any 
part thereof for the loss and destruction of said Reo Speed-Wagon. 

The defendant filed a plea in abatement, to which the plaintiff replied, but as 
no question is presented involving the disposition of the plea in abatement, no fur- 
ther notice will be taken thereof. 

The defendant answered by general demurrer and general denial, and for 
special answer alleged that if plaintiff held such policy of insurance as alleged, 
that it contained, among other provisions, the following: “In case the insured and 
this company shall fail to agree as to the amount of loss or damage, each shall, 
on the written demand of either, select a competent and disinterested appraiser. 
The appraisers shall first select a competent and disinterested umpire, and failing, 
for fifteen days, to agree upon such umpire, then on request of the assured or this 
company, such umpire shall be selected by a judge of a court of record in the 
county and state in which the property insured was located at the time of the loss. 
The appraisers shall then appraise the loss and damage, stating separately sound 
value and loss or damage to each item and failing to agree, shall submit their 
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differences only to the umpire. An award in writing so itemized of any two 
when filed with this company shall determine the amount of sound value of loss 
or damage. Each appraiser shall be paid by the party selecting him and the ex- 
penses of appraisal and umpire shall be paid by the parties equally.” 

That shortly after the alleged loss, it placed the report thereof in the hands 
of its adjuster, who, after going into the matter, was unable to agree with the as- 
sured as to the amount of loss and damage. That the defendant then demanded 
an appraisal in writing, as required by the policy, and both plaintiff and defendant 
agreed to submit the matter of the damage or loss to appraisers. That plaintiff 
selected Bradford Hancock and the defendant selected John W. Barker, who were 
duly appointed as appraisers, in writing, on May 10, 1928. That said appraisers 
selected Ray Puckett as umpire, who agreed to act as such. That the appraisers 
undertook to determine the amount of the loss and were unable to agree, and their 
matters of difference were submitted to the umpire and an award was agreed to 
on May 22, 1928, in which the sound value of the Reo Speed-Wagon immediately 
preceding the loss was agreed to be $600 and that the damage amounted to $600. 
That an award showing said loss and damage was duly made, signed by Ap- 
praiser J. W. Barker and Umpire Ray Puckett, and was duly filed with the com- 
pany, and on July 12, 1928, the defendant company issued and delivered its check 
to the W. T. Waggoner Estate in the sum of $600 in payment of the loss in ac- 
cordance with the award of the appraisers, but that said draft was refused by 
the plaintiff. 

That the liability of the company under said policy became fixed, by reason 
of said appraisal, at the sum of $600. That since said award, the defendant has 
been ready, willing, and able to pay same in accordance therewith, and is now 
ready willing, and able to pay to the plaintiff the sum of $600 and tenders to the 
insured, into the registry of the court, said sum, asks that plaintiff accept it in 
full satisfaction of the claim, and prays that the court limit defendant's liability to 
said amount. 

The plaintiff, by supplemental petition, in reply to the defendant’s answer, 
pleaded, in effect, that the defendant made no bona fide attempt to agree with the 
plaintiff as to the amount of the loss and made no tender to the plaintiff of any 
amount prior to the purported arbitration alleged by it. That said purported ar- 
bitration was void and of no force and effect, was not conducted in accordance 
with the terms and provisions of the policy of insurance sued on, and the pro- 
ceedings therein were not fairly and impartially conducted and should be held for 
naught. That plaintiff’s cause of action arose sixty days after notice of loss, 
which was given on March 22, 1928, and is entitled to interest on the principal pro 
vided in the policy at the rate of 10 per cent. per annum from and after said date. 

In response to special issues submitted by the court, the jury found, in effect, 
that the appraisers who made the award on the arbitration were partial to the in- 
surance company in fixing the amount of damages at $600; that said sum was 
grossly inadequate to compensate plaintiff for the loss by reason of the destruction 
by fire of the Reo Speed-Wagon; that the reasonable market value of the Reo 
Speed-Wagon involved in the suit immediately before it was burned was the sum 
of $1,640. On these findings the court entered jydgment that the plaintiff have and 
recover from the defendant the sum of $1,640, with interest thereon at the rate 
of 6 per cent. per cent. per annum from May 22, 1928, until paid, and the award 
of the arbitrators was adjudged void and held for naught. From this judgment, 
by writ of error, the insurance company, hereinafter called appellant prosecutes 
this appeal. 

The appellant, by several assignments which we will consider together, chal- 
lenges as error the action of the trial court in refusing to direct a verdict as re- 
quested, limiting the appellee’s recovery to the sum of $600, the value of the loss 
and damage determined by the appraisers and reported in their award, and in sub- 
mitting to the jury the value of the Speed-Wagon or truck at the time of the 
destruction thereof by fire, the inadequacy of the amount of the award of $600 
made by the appraisers for the loss and damage, and the bias or partiality of the 
appraisers in making the award, because the testimony presented no issue of fact 
to be submitted to the jury, and hence the court should have peremptorily instruct- 
ed a verdict for appellant. 

The record discloses that the appellant issued to appellee a policy on March 
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against loss by fire. That an additional 10 per cent. of the regular premium was 
charged to void the three-fourths value clause in the policy and the 2 per cent 
monthly depreciation clause contained in the policy. That just before the policy 
was issued, an agent of the appellant inspected the Speed-Wagon, and that at the 
time the policy was issued, the market value of the truck was $2,000. That at the 
time the truck was totally destroyed by fire on January 28, 1928, it had been ru: 
but little since the policy was issued and was practically in the same condition 
when destroyed as it was when the policy of insurance was issued, except. th 
appellee had placed on the truck five new tires, one for each wheel and one spare, 
and that said new tires cost $450. 


20, 1927, insuring the Speed-Wagon of appellee in a sum not to exceed $2,000, 


That proof of the loss of the truck by fire was made and the receipt thereof 
acknowledged by the appellant on March 23, 1928, and it referred the adjustment 
the amount of the loss to R. R. Moore, an insurance adjuster. 

Mr. Moore, a witness for appellant, testified that in his effort to adjust th 
amount of the loss, Mr. Kolp, a representative of appellee, stated that in his 
opinion the cash market value of the truck at the time it was burned was $2,000 


That witness did not feel that the truck had a value of $2,000, which fact would 
have to be established before appellant would be liable for that amount. ‘That 
no agreement was reached. That under the terms of the policy, the appellant de 
manded an appraisement of the value of the loss and damage, by appraisers to be 
selected under the provisions of the insurance contract. That appellee selected 
Bradford Hancock, that appellant selected J. W. Barker, and they, together, 
selected Ray Puckett as umpire. That J. W. Barker, the appraiser appointed by 
appellant, and Ray Puckett, the umpire of the appraisers, on May 22, 1928, made 
an award of the sound value and actual loss and damage in the sum of $600, 
which amount was reported to appellant. The appellant also introduced in evi- 
deuce the sworn proof of loss made by appellee, in which it is stated that thi 
actual cash market value of the truck at the time of its destruction was $2,000. 
Mr. Barker, the appraiser appointed by appellant, testified, among other things, 
that he assessed the value of the truck at $400. That he arrived at that figure 
from second nature. That trading in automobiles was second nature with him 
and $400 was as much as he thought the truck was worth. That he never saw 
the truck before it was burned, did not know what condition it was in, and did not 
know what kind of tires it had on it except what he was told by Mr. Hancock 
Mr. Puckett, the umpire, testified that all he knew about the truck was what Mr. 
Barker represented to him and what he was told by Mr. Hancock. That he 
never saw the truck, did not know what condition it was in and did not know 
how many miles it had been driven, did not know what kind of casings it had 
on it, but knew that it had been used for a hay truck, and he was considering 
that it was a secondhand truck bought in 1925. Mr. Hancock, the appraiser ap- 
pointed by appellee, testified that he went from his home in Vernon to Wichita 
Falls and had a conversation relative to the value of the truck with Mr. Barker. 
That he and Mr. Barker selected Mr. Puckett as the umpire. That he did not 
agree with Mr. Barker or Mr. Puckett as to the value of the truck at the time it 
was burned. That Mr. Barker first estimated the value at $400 and then agreed 
to Mr. Puckett’s estimation of $600. That he tried to tell them that a truck 
would not depreciate like a car, as it was bought for service and not for looks 
That they stated if they were going to buy such a truck they would not give over 
$400 for it. It did not make any difference what kind of condition it was in or 
what kind of tires it had on it. 

The testimony shows that the appellee bought the truck new for the sum of 
$2,600, and that it was totally destroyed by fire. 

[1] “This court, speaking through the late Chief Justice Brown, in the case 
‘f Wininger v. Railway, 105 Tex. 56, 143 S. W. 1150, announced the correct rule 
when testing the probative force of the evidence when it said: ‘If, discarding all 
adverse evidence and giving credit to all evidence favorable to the plaintiff and 
indulging every ligitimate conclusion favorable to the plaintiff which might have 
been drawn from the facts proved, a jury might have found in favor of the plain- 
tiff'—then there was evidence to support their verdict. The same rule was 
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nnounced by this court in the case of Cartwright v. Canode, 106 Tex. 507, 171 
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S. W. 696." Underwood v. Security Life & Annuity Co. of America, 108 Tex. 
381, 194 S. W. 585, 587. 

“The statement in ‘proof of loss’ and the jury’s finding in respect to ‘motors, 
dynamos,’ etc., both rest upon the fact or assumption of total loss, and the ‘proof 
of loss’ statement, at least when supported, as it is, by corroborating inferences 
from Ray's testimony, is some evidence of total loss. Hence we have a case of 
two estimates of value—one made in the policy a day or two before the fire, and 
one made in the ‘proof of loss’ some 83 days after the fire—conflicting to’ the 
extent noted. It cannot be said that either is wholly without probative force, and 
that therefore the jury’s finding is without ‘any evidence.” Great American 
Ins. Co. v. D. W. Ray & Son (Tex. Com. App.) 15 S. W. (2d) 223, 226. 

[2, 3] Under these authorities and the testimony disclosed by the record, we 
are of the opinion that the court was authorized to submit to the jury the issue 
of the market value of the Speed-Wagon at the time it was destroyed by fire and 
that the jury was warranted in finding that the market value thereof was $1,640. 

[4] If the market value of the Speed-Wagon at the time it was destroyed by 
fire was $1,640, the finding of the jury that the award of $600 was grossly inade- 
quate was amply supported by the testimony. “The inadequacy of the award was 
an important factor, entitled to be considered in determining the bias and _ pre- 
judice of ‘the appraisers,” and whether the appraisers were competent and disin- 
terested was an issue of fact for the jury to determine. Royal Insurance Co. v. 
Parlin & Orendorff Co., 12 Tex. Civ. App. 572, 34 S. W. 401, 403. Also Security 
Insurance Co. v. Kelly (Tex. Civ. App.) 196 S. W. 874. 

[5] The testimony in the record shows, without contravention, that neither of 
the appraisers signing the award, nor the one who refused to sign, ever saw the 
truck, made an inquiry as to the miles it had been run, as to the care it had had, 
or as to its condition at the time it was destroyed. The two who signed the 
report based their estimate of the value “on second nature” and the fact that 11 
was a secondhand truck that had been used for hauling hay, and their attitude of 
indifference as to the condition the truck was in or the tires it had on it, with 
other circumstances, considered together with the inadequacy of the amount otf 
the award, is sufficient to support the finding of the jury on the issue of bias and 
prejudice. 

[6] “The policy by its terms required the selection by both parties of com- 
petent and disinterested appraisers. Appraisers selected in such cases are to act 
in a quasi judicial capacity, and should be free from all partiality and bias in 
favor of either party so as to do equal justice between them. Being selected by 
the parties to act instead of the court, they must, like the court, be impartial and 
nonpartisan. An appraiser, to be disinterested, must not only be without pecuniary 
interest, but he must also be without prejudice against or bias in favor of either 


party. The award relied on by defendant in this case purported to be the act 
f said Hartshorn and the umpire, Smith, only, and was, according to the above 
finding of the jury, invalid. For such reason it did not preclude an investigation 


and determination by the court of the amount of plaintiff's loss and the extent to 
vhich defendant was lable therefor.” Milwaukee Mechanics’ Ins. Co. v. West 
Development Co. (Tex. Civ. App.) 275 S. W. 203, 204; Id., 115 Tex. 361, 282 
S. W. 562. Also Delaware Underwriters et al. v. Brock, 109 Tex. 425, 211 S. W. 


779. 





[7, 8] Appellant challenges as error the action of the trial court in refusing 
to give its requested charge which reads: “The term ‘gross inadequacy’ as used 
in the charge of the Court means such a sum as would indicate and show a total 
disregard for the truth and the deliberate idea to injure the plaintiff.” 

Ordinary words of simple meaning need not be defined, but only terms which 
have such a distinct and fixed meaning in law that an ordinary person would not 
readily understand. In our opinion, “gross inadequacy,” as used in the court’s 
charge, under the facts revealed in this record, did not require a definition. Dun- 
lop Tire & Rubber Co. yv. Teel (Tex. Civ. App.) 14 S. W. (2d) 104; McCleskey v. 
McCleskey (Tex. Civ. App.) 7 S. W. (2d) 657; Stanton v. Boyd (Tex. Civ. 
App.) 299 §. W. 321. The definition requested by appellant is, in our opinion, in- 
correct, as the term as used by the court, we think, means a lack of fair and 
intelligent consideration, shocks the sense of justice, and is entirely unreasonable. 
The judgment is affirmed. 
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SHIRLEY et ux. v. AMERICAN AUTOMOBILE INS. CO. 
SHIRLEY v. SAME. No. 22472. 
Supreme Court of Washington. June 16, 1931. 
300 Pacific Reporter 155. 
1. INSURANCE. 


Liability policy which provided ‘that all rights thereunder were strictly per- 
sonal to assured held not to give third persons greater right than assured had. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE. 

Assured’s failure to notify liability insurer of actions or to forward summons 
and complaint held not to prevent injured third person from recovering against 
insurer, where insurer had notice of accident and subsequent opportunity to de- 
fend. 

The evidence disclosed that the assured gave the insurer immediate 
notice of the accident and that the insurer availed itself of its oppor- 
tunity to investigate the cause of the accident. Moreover, the insurer, 
when suit was brought against it by the injured person after return of 
judgment unsatisfied against assured, was permitted to and availed itself 
of right to defend against liability, and the policy did not provide for 
forfeiture in case of breach of condition requiring giving of notice. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Department 2. 

Appeal from Superior Court, Pacific County; H. W. B. Hewen, Judge. 

Action by Harold Shirley and wife, and by H. A. Shirley, against the Ameri- 
can Automobile Insurance Company. Judgment for plaintiffs, and defendant ap- 
peals. 

Judgment in favor of Hazel Shirley, wife of Harold Shirley, affirmed, and 
judgment in favor of other plaintiffs reversed with instructions. 

Schwellenbach, Merrick & Macfarlane, of Seattle, for appellant. 

J. C. McCoy, of Longview, for respondents. 

FULLERTON, J. 

The controversy involved in this action arises out of a collision between two 
automobiles on the ocean beach highway in Pacific county. The highway men- 
tioned was established by legislative enactment in 1901 (Laws 1901, p. 225), and 
is confined to the “shore and beach of the Pacific Ocean” between the Columbia 
river or Cape Disappointment on the south to a place approximately thirty miles 
distant therefrom on the north. The highway proper is the “area or space lying, 
abutting or fronting on said ocean and between ordinary high tide and extreme 
low tide.’ From a point some few miles north of the beginning point of the 
highway, it extends almost in a straight line to its northern terminal. The width 
of the highway suitable for travel varies, of course, with the stage of the tide. 
At ordinary high tide the way is closed to travel entirely, and it widens as the 
tide ebbs. The surface of the beach, when not covered by the tide, forms an 
almost perfect roadway for automobiles. 

At the time of the collision in question, the tide was at ebb. At the place of 
the collision and for a long distance lengthwise therefrom the width of 
the way over which an automobile could be safely driven is _ conceded 
to be 187%4 feet. One of the automobiles was owned by H. A. Shirley and was 
then being driven by his son. Five persons were in the automobile, one of whom 
was Hazel Regan, riding as a guest of the Shirleys. She afterwards married the 
son, and is one of the respondents in the present action. The automobile was being 
driven south on the highway. The other automobile was owned by one Wuorinen 
and was driven by one Olsen northerly on the highway. There was no other 
traffic on the highway which interfered with the drivers of either automboile. 


There is a dispute in the evidence as to the side of the center of the high- 
way the automobiles were prior to the collision. The driver of the Shirley auto- 
mobile and some of its occupants testify that it was well on what was to them 
the right side of the center of the way, while the owner and driver of the other 
automobile testify that they were driving on what was to them the right side of 
the center of the highway, which, if true, would place the Shirley automobile on 
its left side of the way. The disinterested witnesses to the collision testified that 
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both automobiles were traveling near the center of the highway, some of them 
state that it was possibly to the left of the center towards the upland, which 
would place the Shirley automobile on the wrong side of the center. As the 
automobiles approached each other, all the witnesses agree that they would have 
collided head-on had neither changed its course. When near each other, the 
Shirley automobile was turned to its left, and at practically the same instant the 
other one was turned to its right; the result being a collision at a point some 
distance from the left of the center of the way towards the upland. 

There is a dispute also in the evidence as to the speed the automobiles were 
traveling. The evidence as we read it, very clearly shows that Wuorinen auto- 
mobile was driven in excess of forty miles per hour, the maximum speed per- 
mitted by the statutes then existing; the estimates being between forty and forty- 
five miles per hour. The speed of the other automobile was estimated by its oc- 
cupants as being between thirty and thirty-five miles per hour, and the trial court 
so found. The testimony of the disinterested witnesses, however, tends toward a 
different conclusion. One of them, who was on the upland opposite the place of 
collision and had an equal opportunity to observe the speed of both automobiles, 
testified that the Shirley automobile was traveling the faster of the two. An- 
other, who owned a truck in which he was riding, and which was passed by 
the Shirley automobile some distance prior to the time it reached the scene of 
the accident, says that his truck was being driven at thirty miles per hour, and 
that the Shirley automobile passed his truck on its left and pulled away from 
him. While he does not give an estimate of its speed, his testimony as to dis- 
tance traveled would indicate that the speed was much greater than the estimates 
on which the trial court founded its conclusion. Still another witness, the driver 
of the truck just mentioned, savs that the automobile .was traveling at least 
forty miles an hour when it passed them. 

The Wuorinen automobile, for a time before the automobiles reached each 
other, was driven in a zigzag course, having a spread, as one of the witnesses 
testified, of between 15 and 20 feet. How close to the place of the collision this 
manner of driving continued, the evidence is in dispute. The occupants of the 
Wuorinen automobile testify that it ceased at least a quarter of a mile before 
the automobiles reached each other. The occupants of the Shirley automobile 
do not agree with each other as to when the zigzagging ceased. One of them 
testified that it continued up to the time the automobiles were turned to avoid a 
collision, while the testimony of the driver of the automobile indicates that it 
ceased at least 450 feet away. The testimony of the disinterested witnesses does 
not aid much in the determination of the question, although one of them, who 
examined the tracks of the Wuorinen automobile, testified that it had not zig- 
zagged for at least 50 feet back of the place it turned to avoid a collision. 

Some of the occupants of the Shirley automobile were injured by the col- 
lision, the guest, Miss Regan, very severely so. Some time thereafter they sev- 
erally instituted actions against Wuorinen, the owner of the automobile, and 
Olsen, the driver, to recover for the injuries suffered. Both Wuorinen and Olsen 
defaulted in the actions, and judgments were entered against them in the sums 
demanded in the complaints. Executions were issued on the judgments, which 
were returned unsatisfied. 

Prior to the accident the appellant, American Automobile Insurance Company, 
issued to Wuorinen a policy of insurance insuring him “against direct loss or 
expense arising or resulting from claims upon the assured for damages by rea- 
son of the ownership or maintenance of the automobile, * * * if such claims 
are made on account of bodily injuries or death accidentally suffered or alleged 
to have been suffered by any person or persons * * * as the result of an ac- 
cident occurring while this policy is in force.” The policy provided that “all 
rights hereunder are strictly personal to the assured named in this policy,” and 
contained, among others, the following clauses: 


“3. Upon the occurrence of any loss or accident covered hereunder, and ir- 
respective of whether any injury or damage is apparent at the time, the Assured 
shall give immediate written notice to the Company at its Home Office in St. 
Louis, Missouri, or to its authorized agent, with the fullest information obtain- 
able at the time if a claim is made on account of any such accident, the Assured 
shall give like notice thereof immediately after such claim is made, with full 
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particulars: if any suit is brought against the Assured to enforce such claim, the 
Assured shall immediately forward to the Company every summons or other 
process as soon as the same shall have been served: whenever requested by the 
Company, the Assured shall aid in effecting settlement, securing information and 
evidence, the attendance of witnesses and in prosecuting appeals, and at all times 
render all possible co-operation and assistance: the Assured shall not voluntarily 
assume any liability or interfere in any negotiation for settlement or in any legal 
proceeding or incur any expense or settle any claim, except at Assured’s own 
cost, without the written consent of the Company previously given: the Com- 
pany reserves the right to settle or defend, as the Company may elect, any such 
claim or suit brought against the Assured. 

“4. No action shall lie against the Company to recover for loss or expense 
under this policy arising or resulting from claims upon the Assured for damages 
until the amount thereof shall have been fixed and rendered certain, either by 
final judgment against the Assured after trial of the issue or by agreement be- 
tween the parties with the written consent of the Company, nor in either event 
unless brought within two years after the date of such judgment or agreement. 

“5. The bankruptcy or insolvency of the Assured named herein shall not re- 
lieve the Company from the payment of such loss or expense hereunder as would 
have been payable but for such bankruptcy or insolvency, and in case judgment 
shall be secured against such named Assured by reason of any accident covered 
by this policy and, because of such bankruptcy or insolvency, execution on said 
judgment is returned unsatisfied, then an action may be maintained by the judg- 
ment creditor against the Company subject to the terms and conditions of this 
policy for the amount of such judgment not exceeding the limits of this policy.” 

The assured did not strictly comply with all of the conditions of the policy. 
While he notified the appellant of the accident immediately after it occurred, he 
did not forward to it the summons and complaint served upon him in the actions, 
nor did he otherwise notify it of the pendency of the actions. Nor did the ap- 
pellant learn from any other source of the pendency of the actions until after 
the judgments were entered therein. 

On the return of the executions unsatisfied, the judgment creditors severally 
instituted actions against the appellant to recover on the judgments.. By consent, the 
actions were tried together to the court sitting wihout a jury, and resulted in 
judgments against the appellant, substantially in the amounts awarded them in 
the default actions. 


In this court, the appellant’s principal contention is that the evidence does 
not justify the judgment entered by the court. Its first objection under this head 
is that the assured breached the conditions of the policy by failing to forward to 
it the processes served upon him at the time of the commencement of the actions, 
or to notify it otherwise of their pendency, and because of such breach forfeited 
his right to recover on the policy for any loss suffered by the accident which 
gave rise to the actions; drawing the conclusion therefrom that, since the assured 
had no right of action on the policy, strangers thereto could have none. The 
trial court found in the policy what it termed a “public liability clause,” and 
held, if we have correctly gathered its meaning, that there could be a_ liahiiity 
on the part of the appellant to strangers injured by the negligence of the assured, 
even though it would not be liable to reimburse the assured for a loss he might 
be compelled to suffer because of the injury. 

[1-3] With this conclusion of the trial court we cannot agree. In our opinion, 
the policy does not contain a public liability clause, nor can strangers maintain 
an action thereon when the assured cannot. But we think the action in this in- 
stance may be sustained on another principle. The breach complained of caused 
no injury to the appellant. By the notice of the accident given following its oc- 
currence, the appellant had opportunity, and the proofs show that it availed itself 
of the opportunity, to investigate the cause of the accident and ascertain whether 
the accident gave rise to a liability against it. Since it had no notice of the 
pendency of the actions against its assured, the judgments entered in the actions 
were not binding on it. It still had the right to defend against the liability of 
the assured for the accident and the right to question the amount of the recovery 
against its assured (Merriman v. Maryland Casualty Co., 147 Wash., 579, 266 P. 
682, 63 A. L. R. 1040), and it was permitted to and did avail itself of the right. 
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Furthermore, the policy does not’ in express terms declare that it shall be ior- 
feited for a breach of this particular condition. The clause declaring the policy 
void is directed against concealment of material facts concerning the subject of 
the insurance, fraud, attempted fraud, or false swearing by the assured touching 
matters relating to the insurance, which we cannot conceive covers a failure to 
notify: the company of the pendency of an action. Forfeitures, it must be re- 
membered, are not favored either in law or equity, and will not be enforced un- 
less the right thereto is clear and certain. We cannot conclude therefore, that the 
breach urged is fatal to the respondents’ causes of action 

[4] The second contention under this head is that negligence on the part of 
the driver of the Shirley automobile was a contributing cause of the accident. 
With this contention we are constrained to agree. In fact, we think that the 
drivers of each of the automobiles were guilty of negligence contributing to the 
accident. The drivers of the automobiles, although they were driving lengthwise 
of a highway having a width of 187% feet, approached each other head-on, 
neither making an attempt to get out of the course of the other until an accident 
was all but inevitable. The driver of the automobile of the assured was exceed- 
ing the speed limit, and, we think, contrary to the finding of the trial court, the 
driver of the other automobile was also doing so. Again, both were driving 
along the center of the highway, when it was the duty of each to keep on the side 
that was to him the right of the center. But the evidence which convicts the 
driver of the Shirley automobile of negligence is that, when he neared the other 
automobile, he turned the automobile to the left, when custom, the law of the 
road, and the statute required him to turn to the right. 

[5] The trial court excused him from this breach of duty by finding that he 
became confused by the actions of the driver of the other automobile, applying 
the doctrine applicable to one placed in sudden peril by the unanticipated negligent 
acts of another. But we cannot think this doctrine has application here. There 
was no sudden peril. The driver of the Shirley automobile saw the other 
automobile approaching for a long distance away and observed the eccentric 
manner it was being driven. He had almost a hundred feet of unincum- 
bered highway to his right into which he could have turned with safety. 
Instead of doing this, he drove straight towards the on-coming automo- 
bile, and made no effort to avoid it until it was directly upon him. It was, 
therefore, by his own voluntary act that he was placed in a perilous position, 
even conceding that his situation was perilous at any time before he made the 
wrong turn. As we read the evidence, we think it very clearly shows that had 
he turned to the right, or even had he driven straight ahead on his course, the 
driver of the other automobile would have avoided him. His perilous situation 
was thus one in which he had voluntarily placed himself, and he will not be 
permitted to charge to another his misguided attempt to avoid the dangerous 
situation after placing himself within in. 

[6, 7] The conclusion we draw from the evidence requires a reversal of the 
judgments entered in favor of the different members of the Shirley family. The 
negligence of the driver bars any recovery on his part, and bars any recovery in 
favor of his parents who were the owners of the automobile, because the driver 
was their agent and servant. The other member of the Shirley family who was 
awarded a judgment is barred from a recovery because the excursion of the 
family during which the accident occurred was the joint enterprise of the family 
in which all participated, and in which each one must bear the fault and blame 
of the others. 


[8] The judgment in favor of Hazel Regan Shirley must be affirmed. She 
was riding in the automobile at the time of the accident as the guest of the 
Shirleys, and is in no way responsible for the negligence of either of the drivers. 
We have not overlooked the argument of the appellant to the effect that she 
was engaged in a joint enterprise with the Shirley family. But the evidence, as 
we construe it, does not justify this conclusion. She took no part in promoting 
the excursion, had no voice in controlling it, and there is no evidence that it 
was even planned for her benefit. She was invited to accompany the Shirley 
family on the trip, and went along as a mere guest of the family. 

[9] Nor do we think the evidence justifies the further contention that she 
was herself guilty of negligence in that she made no protest against the conduct of 
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the driver of the automobile. But there was nothing in the conduct of the driver 
observable to her to call for protest prior to the time he turned the automobile 
in the wrong direction, and then it was too late for protest. The fact that the 
automobile may have been in the center of the highway or driven in excess of 
the speed limit were not such acts as would call for protest on her part, unless 
she was aware of the conditions, and her own testimony is that she was not. 

The judgment in favor of Hazel Regan Shirley is affirmed. As to the other 
respondents, the judgments in their favor are reversed with instructions to enter 
judgments in the actions brought by them in favor of the appellant. 

Tolman, C. J., and Millard, Beeler, and Beals, JJ., concur. 
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CONNOR et al. v. EXCESS INS. CO. OF AMERICA. No. 4455. 
Circuit Court of Appeals, Third Circuit. Aug. 13, 1931. 
51 Federal Reporter (2d) 626. 
1. INSURANCE. 


Liability policy issued by nonresident insurer to Missouri resident held Mis- 
souri contract, where contract was delivered and accepted and premium paid in 
Missouri. 

Such contract, which could not take effect until payment of premium, 
became completed contract upon delivery, acceptance of policy, and 
payment of premium, all of which occurred in Missouri, and hence was 
governed by Missouri laws. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

2. INSURANCE. 

Nonresident insurer having entered into Missouri insurance contract and 
failed to designate superintendent of insurance as agent for accepting service, 
Missouri court Aeld empowered to order service upon those soliciting insurance 
or receiving premiums (Rev. St. Mo. 1919, §§ 6310, 6312). 

Rev. St. Mo. 1919, § 6310, requires insurance company not incorpor- 
ated under laws of state, desiring to transact any business by agents 
therein, first to file with superintendent of insurance department writ- 
ten power of attorney authorizing superintendent to receive service of 
process in behalf of company. Section 6312 provides that service of sum- 
mons, in action against insurance company not incorporated under laws 
of state or authorized to do business by superintendent of insurance, 
should, in addition to mode prescribed in section 6310, be legal, if made 
upon any person within state who shall solicit insurance on behalf of in- 
surer, or make contract of insurance, or collect or receive any premium 
for insurance, or who adjusts or settles loss or pays same for such in- 
surance corporation, or in any manner aids or assists in either. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 


1 


Appeal from the District Court of the Unite:! States for the District of New 
Jersey; William Clark, Judge. 

Suit by Charles J. Connor and another, copartners doing business as Thomas 
Connor & Sons, against the Excess Insurance Company of America. From a 
judgment in favor of defendant, plaintiffs appeal. 

Reversed, with direction. 

J. A. Hartpence and Wall, Haight, Carey & Hartpence, all of Jersey City, 
N. J., and Stout & Spencer, of St. Louis, Mo. (Thomas G. Haight, of Jersey 
City, N. J., of counsel), for appellants. 

Lum Tamblyn & Colyer, of Newark, N. J., (Chester W. Fairlie, of Newark, 
N. J., and Solomon: J. Rosenblum, of New York City, of counsel), for appellee. 

Before Buffington and Thompson, Circuit Judges, and Thomson, District 
Judge. 

THOMPSON, Circuit Judge. 

The appellants, plaintiffs below, are copartners doing business in the state 
of Missouri and are citizens of that state. The appellee, defendant below, is 
a corporation of New Jersey, having its home office at Newark. The appellants 
recovered a judgment against the appellee in a court of record of the state of 
Missouri upon a policy of liability insurance issued by the appellee. They 
brought suit at law in the District Court for the District of New Jersey on that 
judgment. Upon trial by the court without a jury, judgment was entered for 
the defendant, whereupon this appeal was taken. 

There is little controversy concerning the facts. The controversy is upon 
the effect to be given, as matter of law, to the facts proved. 

The policy, upon which suit was brought, was negotiated through the firm 
of W. H. Markham & Co. On June 15, 1927, one O’Halloran, manager for W. 
H. Markham & Co., who were residents and doing business at St. Louis, Mo, 
wrote to Gibbs, president of defendant, inquiring whether Gibbs would be will- 
ing to write a policy for the plaintiffs to cover liability risks for tunneling opera: 
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tions being performed by the plaintiffs in North Carolina. The plaintiffs had 
not then been approached upon the subject. Gibbs on the following day replied 
by telegram, and on June 21 by letter, declining to write the policy in the form 
proposed, but suggested another form. After further correspondence, the terms 
of the policy were agreed upon, and on July 19 Gibbs notified Markham & 
Co. by telegram that the risk was bound as of that day. As a result of addi- 
tional correspondence, the binding date was fixed as of July 16. On July 30, 
Gibbs mailed the policy in triplicate to Markham & Co. who, in accordance 
with instructions by Gibbs, took the policy, upon which suit was subsequently 
brought, to the plaintiffs in St. Louis, delivered it to one of the plaintiffs, and 
obtained his signature upon the duplicate which he returned to the defendant 
at its home office. The premium was paid by the plaintiffs to Markham & Co. 
who deposited the money to their credit in their bank and sent their check to 
the defendant for the amount of the premium less Markham & Co.’s commis- 
sion of 10 per cent. 

The plaintiffs claimed reimbursement under the terms of the policy for a 
loss occurring on August 8, 1927. After the loss, Markham & Co. made up the 
proofs of loss and sent them to the defendant, but were notified by the defend- 
ant that it refused to pay. About six months later in February, 1928, the de- 
fendant tendered a return of the premium. They mailed a check to Markham 
& Co. who turned it over to the plaintiffs’ attorneys at the plaintiffs’ request. 
The attempted return of premium was not accepted, and the check was returned 
to the defendant. 

The defendant covered other insurance risks in Missouri. Through Mark- 
ham & Co., it issued its policy to the Missouri-Kansas Zine Corporation, which 
transacted business and had an office in Missouri. The insurance issued to that 
corporation was still in force at the time plaintiffs’ suit was brought in the Miss- 
ouri court. One Sardius Smith of Missouri also solicited insurance business for 
the defendant from the Missouri-Kansas Zine Corporation. The correspondence 
shows those facts conclusively. The defendant also issued its insurance policy to 
the Wise-Buchanan Coal Company which was doing business in Joplin, Mo. That 
insurance was procured through Sardius Smith. When the three copies of the 
policy were sent to Smith, he, under the instructions of the defendant, had the 
Wise-Buchanan Coal Company sign all three copies, delivered one to the coal 
company, kept one for his files, and returned the other to the defendant, all in the 
same manner in which Markham & Co. transacted business with the defendant 
for the plaintiffs. The Wise-Buchanan Coal Company’s premium was collected by 
Smith in Joplin, Mo., its check deposited to Smith’s account, and the premium, 
less 10 per cent. for commission, was sent by Smith to the defendant. Later in 
1929 the defendant sent Smith a bill for $78 for excess premium upon the coal 
company’s property which he collected and remitted to the defendant, less his 10 
per cent. commission. Meanwhile, the defendant had sent Smith an order for 
cancellation of the policy with cancellation notice. The defendant, however, as a 
result of correspondence with Smith, issued a binder at increased rate of premium 
which the coal company refused to accept. 

[1-3] The defendant having refused to pay the plaintiff’s loss, suit was 
brought on the policy in the circuit court of St. Louis. Process was served upon 
the members of the firm of W. H. Markham & Co. and upon Sardius Smith. Ser- 
vice was made under the authority of the following sections of the Revised 
Statutes of 1919 of the State of Missouri: 

“Sec. 6310. Process against foreign companies, appointment of superintendent 
to receive or accept service of —Any insurance company not incorporated by or or- 
ganized under the laws of this state, desiring to transact any business by any agent 
or agents in this state, shall first file with the superintendent of the insurance de- 
partment a written instrument or power of attorney, duly signed and sealed, ap- 
pointing and authorizing said superintendent to acknowledge or receive service of 
process issued from any court of record, justice of the peace, or other inferior 
court, and upon whom such process may be served for and in behalf of such com- 
pany, in all proceedings that may be instituted against such company, in any court 
of this state or in any court of the United States in this state and consenting that 
service of process upon said superintendent shall be taken and held to be as valid 
is if served upon the company, according to the laws of this or any other state. 
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Service of process as aforesaid, issued by any such court, as aforesaid, upon the 
superintendent, shall be valid and binding, and be deemed personal service upon 
such company, so long as it shall have any policies or liabilities outstanding in this 
state, although such company may have withdrawn, been excluded from or ceased 
to do business in this state, and in case such process is issued by a justice of the 
peace or other inferior court, the same may be directed to and served by any 
officer authorized to serve process in the city or county where said superintendent 
shall have his office, at least fifteen days before the return day thereof, and such 
service shall confer jurisdiction. Every such instrument of appointment executed 
by such company shall be attested by the seal of such company, and shall recite the 
whole of this section, and shall be accompanied by a copy of a resoultion of the 
board of directors or trustees of such company similarly attested, showing that the 
president and secretary, or other chief officers of such company, are authorized to 
execute such instrument in behalf of the company; and if any such company shall 
fail, neglect or refuse to appoint and maintain, within the state, an attorney or 
agent, in the manner hereinbefore described, it shall forfeit the right to do or 
continue business in this state. (R. S. 1909, § 7042.)” 

“Sec. 6312. Additional service—Service of summons in any action against an 
insurance company, not incorporated under and by virtue of the laws of this state, 
and not authorized to do business in this state by the superintendent of insurance, 
shall, in addition to the mode prescribed in section 6310, be valid and legal and of 
the same force and effect as personal service on a private individual, if made by 
delivering a copy of the summons and complaint to any person within this state 
who shall solicit insurance on behalf of any such insurance corporation, or make 
any contract of insurance, or collect or receive any premium for insurance, or who 
adjusts or settles a loss or pays the same for such insurance corporation, or in any 
manner aids or assists in doing either. (R. S. 1909, § 7044.)” 

It is conceded that the defendant had not filed an authorization to the super- 
intendent of the insurance department of Missouri to accept service of process for 
it. Service upon Markham & Co. and upon Sardius Smith was, therefore, made 
upon them as persons within the state coming within one of the following classes, 
namely: Those “who shall solicit insurance on behalf of any such insurance cor- 
poration, or make any contract of insurance, or collect or receive any premium for 
insurance, or who adjusts or settles a loss or pays the same for such insurance 
corporation, or in any manner aids or assists in doing cither.” 

Upon service thus made, the defendant having entered no appearance, the court 
upon proof of the essential facts, found that the defendant was a foreign corpora- 
tion engaged in doing insurance business in Missouri and subject to the laws of 
Missouri, that the members of the firms of W. H. Markham & Co. and Sardius 
Smith, Inc., were some of the agents for the defendant within the state of Miss- 
ouri soliciting insurance on behalf of defendant and collecting and receiving pre- 
miums as agents of defendant from residents of the state of Missouri. The court 
found the defendant liable upon the policy and contract, and entered judgment for 
the plaintiffs and against the defendant in the sum of $15,311.97 and costs. 

Upon the proof of those facts in the court below, the District Judge found 
against the plaintiffs and entered judgment for the defendant, whereupon this ap- 
peal was taken. 





We have no doubt that the policy in suit in the St. Louis court was a contract 
made in Missouri. It did not take effect until payment of the premium. The 
premium was paid in Missouri and the policy was accepted by the assured in 
Missouri. It became a completed contract upon delivery, acceptance of the 
policy, and payment of the premium, all of which occurred in Missouri. Therefore 
it was a Missouri contract and governed by the laws of Missouri. Equitable Life 
\ssurance Society v. Clements, 140 U. S. 226, 11 S. Ct. 822, 35 L. Ed. 497; New 
York Life Insurance Company v. Cravens, 178 U. S. 389, 20 S. Ct. 962, 44 L. Ed. 
1116; Northwestern Mutual Life Insurance Company v. McCue, 223 U. S. 234, 32 
». Ct. 220; 56-E.. Fed. 419; 38 E.R. ALON: Soy 57. 

The appellee has clearly brought itself within the provisions of the Missouri 
Statute by entering into the contract with the appellant in Missouri and by trans- 
acting other business in that state. Since the appellee had not complied with the 
requirements of the statute by designating the superintendent of insurance as its 
agent or attorney to accept service for it, the Missouri court was empowered to 
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issue process and to cause service to be made upon those soliciting insurance or 
making contracts of insurance or collecting or receiving premiums for insurance 
on its behalf. 

In the case of Commercial Mutual Accident Company v. Davis, 213 U. S. 
245, 29 S. Ct. 445, 447, 53 L. Ed. 782, where process was served upon a person who 
adjusted and settled a loss with the policyholder, it was held that the company must 
be presumed to have acted with knowledge of the statute, and that it could be 
served with process through service upon some agent within the state designated by 
the law of the state. Mr. Justice Day said: “It was competent for the state, keep- 
ing within lawful bounds, to designate the agent upon whom process might be served. 
It chose to enact a statute providing that an agent competent by authority of the 
company to settle and adjust losses should be competent to represent the company 
for the service of process. When the company sent such an agent into Missouri, by 
force of the statute he is presumed to represent the company for the purpose of 
service, and to be vested with authority in respect to such service so far as to make 
it known to the foreign corporation thus coming within the state and subjecting 
itself to its laws. Lafayette Insurance Company v. French, 18 How. 404, 408, 15 
L. Ed. 451, 453. 

The service of process made in the case before us complied with such re- 
quirements of the due process clause of the Constitution as the Supreme Court 
found adequate in the above case. We conclude that the District Court erred in 
failing to give full faith and credit to the Missouri judgment. 

The judgment is reversed, with direction that judgment be entered for the 
plaintiffs below for the amount claimed in the complaint, with interest and costs. 


MILLER v. COLLINS. No. 29340. 
Supreme Court of Missouri, Division No. 2. April 14, 1931. 
Respondent’s Motion to Modify Order Sustained and Opinion 
Modified June 5, 1931. 
40 Southwestern Reporter (2d) 1062. 
1. INSURANCE. 
Indemnity company exclusively managing defense is “liability insurer,” not- 
withstanding no action clause in policy; loss maturing on final judgment. 
Indemnity company is a liability insurer, and loss matures on final 
judgment against insured, since insured is not protected against loss if 
he must pay a judgment before he can recover against insurer. 
(For other cases, see Insurance, Dec. Dig. § 512.) 


Appeal from Circuit Court, Jacskon County; Clarence A. Burney, Judge. 


Action by William Miller against Roy Collins. Judgment for plaintiff, and 
defendant appeals. 


Affirmed. 

Lathrop, Crane, Reynolds, Sawyer & Mersereau, and Winston H. Woodson, 
all of Kansas City, for appellant. 

Clif Langsdale, of Kansas City, for respondent. 

Davis, C. 

This is an action for damages for personal injuries growing out of the rela- 
tionship of master and servant. The jury returned a verdict in plaintiff's favor 
and assessed his damages at the sum of $15,000. After an unsuccessful motion 
for a new trial, defendant appealed from the judgment entered on the verdict. 

The evidence submitted in plaintiff’s behalf warrants the finding that, on 
November 24, 1924, defendant was engaged in erecting, as general contractor, at 
Thirty-Sixth street and Broadway, in Kansas City, a re-enforced concrete build- 
ing, of the height of eight or ten stories, later known as the Hyde Park Hotel. 
Plaintiff was a laborer in defendant’s employ. Relative to the first four floors, 
the concrete had been poured in forms and was in various stages of hardening, 
while the pouring of the fifth floor was then in progress. Seemingly the con- 
crete of the ground floor had become hardened and the forms theretofore re- 
moved. The concrete, comprising at the same time the ceiling of the ground 
floor and the surface of the second floor, remained imbedded in the form. This 
form was comprised of 4x4 timbers, in rows about 4 feet apart, running the 
length of the building, on top of which were laid seven-eighths of an inch planks. 
The form was held or supported by upright 4x4 timbers, between 18 and 20 feet 
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in height. They were grounded on the concrete of the ground floor at interspaces 
forming squares, 3% feet apart, with short 4x4 timbers, 3 feet in length, at their 
apex. These uprights were known as T-shores, and they supported and rendered 
the form steadfast. 

The concrete, comprising the ceiling of the first and the surface of the 
second floor, had become sufficiently hardened to permit the demolition of the 
form. Graham, the foreman, directed plaintiff and his fellow workman, Ford, 
to wreck the form supporting said concrete ceiling and floor. He pointed to 
and directed them to wreck a certain portion of the form in an offset of the 
building, and to use the 4x4 timbers taken from the form for scaffolding. No 
other timbers were available. Other 4x4 timbers theretofore pulled down had 
been lifted to a floor above for use in a form. They began by knocking out 
the upright 4x4 timbers with sledges. Then by means of a ladder they ascended 
to a beam 8 feet north of the south wall. Using wrecking bars at least 45 
inches in length, they pried out two rows of 4x4 timbers from the form. These 
timbers they laid from beam to beam, which were about 10 feet above the ground 
floor. Across these timbers they nailed a 2x10 plank. This constituted the scaf- 
fold. While standing on this scaffold, plaintiff and Ford pulled from the form 
the 4x4 timbers. In doing so, it was necessary to reach upward with the wreck- 
ing bar. On pulling loose a certain 4x4 timber to keep it from hitting him, it 
became necessary for plaintiff to step from the plank on which he was stand- 
ing, to a 4x4 timber comprised within the scaffold, in order to keep the 4x4 tim- 
ber pulled loose from hitting him. The 4x4 timber pulled loose fell and struck 
the 4x4 timber constituting a part of the scaffold, and caused said 4x4 timber 
on which plaintiff was standing to break and plaintiff to fall to the concrete 
floor below, breaking the astragalus bone in his right foot. 

Plaintiff’s evidence further tends to show that No. 1 rough 4x4 timbers only 
were used to construct forms for concrete; that said 4x4 timbers were fashioned 
from live logs and were fit to use in a scaffold, because of their strength; that 
the 4x4 timber that broke was not a No. 1 rough 4x4 timber, but was cut from 
a dead tree and contained a cross-grain and several large knots, all of which 
rendered it weak and unfit to use in a scaffold; that carpenters were able to 
distinguish by reason of their training between good and bad timbers, and they 
were used by defendant to select the timbers comprising the forms which they 
constructed; that plaintiff and Ford were laborers and were unable to tell by 
appearance whether or not the 4x4 timbers were No. 1 rough 4x4 timbers, or 
whether or not they were of sufficient strength to be used in a scaffold; that 
nothing appeared to them to advise that this 4x4 timber was no a No. 1 rough 
4x4 timber, or a proper timber to use in the scaffold. 

Defendant’s evidence —Relative to the erection of the building, one Grable 
was the superintendent. He testified that carpenters are men trained in the 
use of wood, knowing good from bad timber, and that was why carpenters were 
used to construct the forms. He further testified that the 4x4 timber that broke 
was cut from a dead tree and that it was dangerous to use it in a scaffold; that 
timbers wrecked from the forms frequently fall on the scaffold. 

Other facts will appear in the opinion. 




































I. In the beginning, we are met with a motion filed by defendant-appellant 
subsequent to the submission of the cause in this court, praying an order of 
discharge, which is predicated on his discharge in bankruptcy. Certified copies 
of the record of the District Court of the United States for the Western Divi- 
sion of the Western Judicial District of Missouri advise that, on July 3, 1930, 
defendant filed his petition therein and was adjudicated a bankrupt, and that 
on November 10, 1930, he was discharged from all debts and claims provable 
and existing on July 3, 1930, excepting such debts as are by law excepted from 
the operation of the discharge in bankruptcy. Defendant scheduled as a liability 
plaintiff’s judgment against him for $15,000. The abstract of the record here- 
in shows, however, that on September 6, 1928, long prior to the filing of his 
petition to be adjudicated a bankrupt, defendant filed an affidavit for an appeal 
in this cause and was allowed an appeal to this court. A document on file ad- 
vises that defendant was insured against liability as to the claim of plaintiff 
against him by virtue of policy No. EC—406796, issued by the Globe Indemnity 
Company. 
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It was said in Marx v. Hart, 166 Mo. 503, loc. cit. 517, 518, 66 S. W. 260. 
264, 89 Am. St. Rep. 715: “That it is a proper practice to file a plea of discharge 
in bankruptcy in this court when the same is granted after the appeal is per- 
fected was decided in Haggerty v. Morrison, 59 Mo. 324, and the bankrupt may 
avail himself of it in this way. But the question whether the garnishees against 
whom a judgment had been rendered prior to the adjudication of the defendant's 
bankruptcy can invoke the protection of that discharge is another proposition. 
Section 16 of the bankruptcy act of July 1, 1898, establishing a uniform system 
of bankruptcy in the United States, expressly provides that ‘the liability of a 
person who is a co-debtor with, or guarantor, or in any manner a surety for, 
a bankrupt, shall not be altered by the discharge of such bankrupt.” The 
foregoing provision is still in force. United States Code, title 11, chapter 3, § 
34 (11 USCA § 34). 

[1, 2] We are not advised as to the provisions of the policy issued by the 
Globe Indemnity Company or whether it contains a provision commonly called 
the no action clause. It is intimated, however, that the Globe Indemnity Com- 
pany took and had exclusive charge and management of this action. If so, 
notwithstanding a no action clause, said company was a liability insurer, and 
loss matures upon final judgment against the insured, for an assured is not 
protected against loss if he has to pay a judgment before he can recover against 
the insurer. Brucker v. Georgia Casualty Co. (Mo. Sup.) 32 S. W. (2d) 1088 
It is unnecessary to determine specifically that the insurer is a co-debtor, or a 
guarantor, or in any manner a surety for the assured, but it is clear that the 
insurer falls within one of these classifications. However, we are inclined to 
the view that the status of a liability insurer against loss is that of a guarantor, 
guaranteeing to pay in the event of liability determined and predicated on 
judgment. Brucker v. Georgia Casualty Co., supra. Consequently the liability 
of the Globe Indemnity Company is not altered by the discharge of the bank- 
rupt. 


[3] Having been discharged in bankruptcy, it is clear that defendant cannot 
be made to pay the judgment. This does not prevent this court, however, from 
affirming the judgment against defendant, with a perpetual stay of execution, 
so as to leave the plaintiff at liberty to proceed against the Globe Indemnity 
Company. Hill v. Harding, 130 U. S. 699, 9 S. Ct. 725, 32 L. Ed. 1083; Dunham 
Bros. Co. v. Colp, 125 Me. 211, 132 A. 388, 7 A. B. R. (N. S.) 903; United States 
Wind Engine & Pump Co. v. North Penn Iron Co., 227 Pa. 262, 75 A. 1094: 


Marx v. Hart, 166 Mo. 503, loc. cit. 518, 66 S. W. 260, 89 Am. St. Rep. 715. De- 
fendant’s motion to discharge is overruled. 


II. Defendant avers that plaintiff failed to make a submissible case. His 
contention is based on two postulates. His first contention hypothesizes the 
theory that it was a physical impossibility that plaintiff pulled a 4x4 timber from 
the ceiling 20 feet in height, with a 45-inch wrecking bar, while standing on a 
beam 10 feet below. The second contention relies upon the ruling in Forbes v. 
Dunnavant, 198 Mo. 193, 95 S. W. 934, that absolves a defendant from liability 
because of injuries as the result of defective timbers selected by plaintiff or his 
fellow workman 

[4] (a) Plaintiff's fellow workman, Ford, was 5 feet 3 inches in height. 
Plaintiff’s stature was not developed. The height of the ceiling above the first 
floor was shown to be 20 feet. The beam on which the 4x4 scaffolding was 
placed was said to be 10 feet above the first or ground floor. The wrecking 
bar was at least 45 inches in length. The reach of the arm above the head is 
about 1% feet. As plaintiff was standing on a plank about an inch in thickness 
placed on the 4x4 timber resting on the beam, and as the planks constituting th 
bed of the form were also an inch in thickness, it is evident that the extent of 
the reach to the 4x4 timbers was only 9% feet. A man 63 inches in height, with 
an arm reach above his head of 18 inches, is able to extend a 45-inch wrecking 
bar above his head to the height of 126 inches or 10% feet. It does not appear 
with certainty that the 4x4 timbers comprising the form were incapable of 
being reached and pulled down in the manner described by plaintiff and his 
witness. The facts do not justify a ruling that the occurrence was a physical 
impossibility. In 10 Ruling Case Law, pages 1008, 1009, it is said: “It requires 
an extraordinary case to authorize the court to regard sworn testimony as mant- 




























































gE GRE IT RTE NS RT 





WROTE, tl ist Ka Be 








Cas.] Miller v. Collins 1457 


festly impossible and untrue.” Defendant has rot demonstrated that the declara- 
tions were manifestly impossible, and consequently we must accept plaintiff’s 
version of the evidence as true. Laudwig v. Central Missouri Power & Light 
Co. (Mo. Sup.) 24 S. W. (2d) 625, loc. cit. 628. 

[5] (b) The rule in Forbes v. Dunnavant, supra, that the master, cut of a 
mass of raw material, partly defective and partly suitable for the purpose in- 
tended, is not liable for defective timber, selected by the servant and causing 
his injuries, is relied upon by defendant as absolution from liability. In that 
case, the servant and his fellow servant were skilled carpenters, experienced in 
judging woods. By their trade as carpenters, in accepting employment, they 
held themselves out to be capable of distinguishing between defective and suit- 
able lumber. They knew a sound board, suitable for the purpose intended, 
probably better than the master. They were hired for the purpose of exercis- 
ing that judgment and relieving the master of numerous duties in that regard. 

But not so with the plaintiff herein and Ford, his fellow servant. It is true 
that they were experienced laborers, yet they were merely laborers. They were 
not hired, nor did they hold themselves out, to be skilled and capable of judg- 
ing between defective and suitable timbers. It was not their province to de- 
termine the soundness and strength of wood, nor did their experience as laborers 
justify any assumption or reliance in that regard. They were warranted in 
relying, as the evidence tends to show, on the facts that No. 1 rough 4x4 tim- 
bers were necessary and called for in the construction work, and that skilled 
carpenters, in erecting the forms, determined that the timbers were sufficient in 
strength and quality for the purpose intended. 

The evidence further tends to show that the foreman directed plaintiff and 
Ford to wreck and pull down a certain or particular portion of the form and 
to use the wreckings wrecked from the ceiling for scaffolding. There were no 
other 4x4 timbers or other timbers than those they wrecked from the form ther: 
about that could be used to build the scaffold. No. 1 rough 4x4 timbers are 
cut out of live trees and are not fashioned with a cross-grain and are without 
many knots in them. The evidence tends to show that the 4x4 timber that broke 
was not a No. 1 rough 4x4 timber, for it had not only been cut from a dead 
tree, but it had a cross-grain and contained a number of knots, all of which 
constituted it a weaker timber than a No. 1 rough 4x4 timber. Nothing in the 
appearance of the timber warned plaintiff or Ford, so they testified, that it was 
in any manner defective. 

[6-8] If defendant furnished the timber as described that broke, his negli- 
gence was a jury question. We think the evidence tends to show that he fur- 
nished it, for his vice principal, the foreman, directed the use of the timber as 
it came from the form to build the scaffold. The workmen were not charged 
with a discretion in selecting timber to be used in the scaffold. Moreover, they 
did not hold themselves out to be capable of judging between good and defec- 
tive wood, nor did their vocation charge them with that duty as it does a car- 
penter, as they were not directly or inferentially hired for that purpose. Not 
only were they authorized to rely upon the quality of the wood furnished, but 
they could, without notice to them to the contrary, put their faith in the pre- 
vious selection of the timbers by carpenters of experienced judgment, hired for 
that purpose. On principle and on precedent, this case is distinguishable from 
Forbes vy. Dunnavant, supra. It falls within the facts and rule enunciated in 
Baugher v. Gamble Const. Co. (Mo. Sup.) 26 S. W. (2d) 946, as the evidence 
tends to show that the master furnished and selected for use the defective 
timber 

III. Defendant attacks the principle instruction given by the court to the 
jury at the instance of plaintiff. The instruction is lengthy, and we find it un- 
necessary to quote it. Two complaints are directed to our attention, which we 
proceed to consider in order. 

[9, 10] (a) It is contended that the instruction was intended to cover the 
whole case and failed to require a finding that the alleged negligence of defend- 
ant was the proximate cause of the injury. Defendant submits and_ plaintiff 
admits that it did not require the jury to find that the negligence in furnishing 
said timber and its breaking caused plaintiff to fall to his injury. 

That the failure of the instruction to require the mentioned finding was er- 
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ror is evident, unless it can be said that the omitted finding was not a contested 
issue. Of course, plaintiff's evidence tended to show the breaking of the tim- 
ber, on which pl uintiff was standing, thereby precipitating him to the concrete 
floor and injuring him. Defendant produced no witness who observed the tim- 
ber break and plaintiff fall. However, defendant offered a witness, Grable, 
superintendent for defendant as to the construction of the building. 
shows that Grable testified on direct examination as follows 

“Q. Mr. Grable, were you superintendent of the Hyde Park Hotel? A. I 
was. 

“Q. When Mr. William Miller fell there from the scaffold? A. I was. 

“Q. Did you witness that accident? A. No; I did not. 

“Q. Did you go out to the scene of the accident after it happened? A. 
Shortly after; yes. 

“Q. Did any one show you where the accident happened, where Mr. Miller 
fell? <A. Yes. 
“QO. Who showed you? A. George Ford. 
“QO. When you got out there did you find a 4x4 which had broken? A. Yes. 
“Q. What did you do with that 4x4? A. I took it in the office and preserved 


The record 


“Q. And do you recognize this as the 4x4? A. Yes, sir. 
“Q. Where you put the letter ‘X’ is where the scaffold was? A. That is 
where the accident occurred. 


“Q. That is where the accident occurred? Was the scaffold there? A. 
Yes, right over it. 

“Q. Now you have placed the letter ‘X’ at the place where the scaffold was 
and where you were shown by Mr. Ford where the accident happened? A. 
Yes, sit.” 

Witness further testified that plaintiff was brought to the office after the 
accident, and that he (witness) called the doctor and the ambulance. On cross- 
examination, witness stated that the falling of a timber, striking this 4x4 timber, 
broke i 

It may be well to state that the instruction required a finding that the 4x4 
timber was furnished by defendant to plaintiff; that it was defective and unfit 
for scaffolding purposes, of which defendant knew or. should have known. It 
may also be well to state that defendant answered that “defendant states that 
the timber which broke was selected and picked out by the plaintiff and/or his 
fellow servant, George Ford, from a sufficient supply of good timber furnished 
on the job by the defendant.” 


[11] For an instruction to assume an undisputed and a conceded fact is not 
reversible error. Many cases to that effect are to be found in our reports. 27 
Missouri Digest, Trial, § 192, and cases cited. In the instant case, however, 
a finding, generally essential, was ommitted, not merely assumed. Logically, 
the jury are not required to find an assumed essential fact. Neither are they 
required to find an omitted essential fact. A finding of such essential fact in 
each instance is denied to the jury. We see no distinctive difference in the re- 
spective postulates. 

Plaintiff's evidence, that he was standing on the 4x4 timber as and when 
it broke, thereby precipitating him to the concrete floor and injuring him, caused 
by the breaking of a defective timber, is undisputed. Defendant's evidence, set 
out in hee verba and otherwise, infer ntially at least, concedes the facts. Neither 


in theory nor in reality, notwithstanding a general denial, did defendant dispute 
these facts. This is shown bv defendant's answer and his interrogation of his 
witness by defendant's counsel. The record shows that defendant tried the 
cause solely on the theory that plaintiff selected the timber from a mass ot 


material. We think that the omitted requirements were not contested issues, 
but that the facts were conceded. Defendant cites the cases of Lackey vy. United 


, og Ba I 
Railwavs. 288 Mo. 120, 231 S. W. 956; Dunsmore v. Hartmann (Mo. Sup.) 256 


S. W. 1031; and Cassin v. Lusk, 277 Mo. 663, 210 S. W. 902, to support his theory 
In those cases the omitted essential requirements in the instructions involved 
contested issues. The instruction criticised did not constitute prejudicial error 


because of the omission, for defendant did not assume to try the cause on the 
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theory that the omitted findings were in issue. Neal v. Caldwell (Mo. Sup.) 
34S. W. (2d) 104 loc. cit. 112. 

[12] (b) The second complaint reads: “This instruction is also erroneous 
for the reason that it does not submit to the jury the question of whether or 
not the defendant had furnished to the plaintiff sufficient good material with 
which plaintiff and Ford could have built the scaffold.” Defendant does not 
enlarge upon the postulate. As a predicate to plaintiff's recovery, this was not 
a required finding. Plaintiff averred and hypothesized his right of recovery on 
the furnishing of the timber by defendant. If this particular timber was fur- 
nished for the scaffolding by defendant and he directed plaintiff and Ford to 
so use it, it is immaterial that defendant had on hand other good lumber suitable 
for the purpose. 

[13] IV. Defendant asserts that plaintiff was injured by his own negligence, 
because he adopted an unsafe position by standing or stepping over onto the 
4x4 timber which broke, when he might have adopted a safe method. Plaintiff’s 
evidence tended to show that he stepped and stood on the timber that broke 
to avert injury perchance from the timber that fell when he wrecked it from 
the form There was nothing in the appearance of the 4x4 timber on which he 
stepped to advise plaintiff that it was defective and dangerous. He was in 
danger, as he thought, from the falling timber, and a dilemma confronted him. 
That he erred in judgment, under these circumstances, cannot be charged as a 
matter of law against him. If he was guilty of negligence, it was at least a jury 
question. Frankel vy. Hudson, 271 Mo. 495, 196 S. W. 1121; Doyle v. St. Louis 
M. B. Ter. Ry. Co. (Mo. Sup.) 31 S. W. (2d) 1010, loc. cit. 1012, 1013; Bright 
v. Wheelock, 323 Mo. 840, 20 S. W. (2d) 684, 66 A. L. R. 263. 

[14] V. It is averred that the court erred in limiting defendant in the use 
of depositions and transcripts of the evidence of two former trials with respect 
to the cross-examination of plaintiff’s witness Ford. F 

Defendant’s counsel read from the deposition of plaintiff and thereupon 
asked him if he had given that answer to the question, and plaintiff replied that 
he had. Counsel inquired, “Now, which do you say it was that he was pulling 
on?” Plaintiff objected because the matter was argumentative and a jury ques- 
tion as to whether the deposition contradicted Ford’s testimony. The court sus- 
tained it. 

Defendant’s counsel also read from the transcript of Ford’s testimony, and 
then inquired, “Now, what do you say, Mr. Ford, about the length of those four 
by fours in the two north rows?” Plaintiff objected on the ground that it was 
not proper cross-examination, and the court sustained it because it was repeti- 
tion. 

We need not discuss the contentions except to say that, if the court im- 
properly sustained the objections, its course in so doing did not constitute pre- 
judicial error, for defendant’s counsel read at length from the deposition and 
transcript and we feel certain that the jury fully understood whatever contra- 
dictions existed in the versions of Ford’s testimony. 

[15] VI. Defendant complains of the argument of counsel for the plaintiff 
to the jury, asserting that it was prejudicial. 

(a) The record shows that Grable, superintendent of defendant at erection 
of building, testified in behalf of defendant. One Graham, foreman of defend- 
ant at time building was being erected, although he directed plaintiff and Ford 
to demolish the form and construct the scaffold, as plaintiff’s evidence shows, 
was not called to testify by either party. Graham, however, at time of trial, 
was in the employ of Grable, but was not then in court. Counsel for plaintiff 


argued that the only person able to contradict the testimony of plaintiff and 
Ford was Graham, and he was not produced. 


We see nothing in counsel’s argument to distinguish it on principle from the 
situation described in Bobos v. Krey Packing Co., 323 Mo. 224, 19 S. W. (2d) 
630, loc. cit. 634, notwithstanding defendant’s contention that distinction exists, 
in that the witness was present during the trial in the Bobos Case, while in this 
case no such showing obtained. Whether the failure to produce Graham as a 
witness militated against plaintiff or defendant was on the facts a question for 


the jury. Either party could properly argue his respective contention to the 
jury. 
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[16, 17] (b) Counsel for plaintiff, in his argument, referred to the fact that 
one Dr. Carbaugh had not been produced as a witness by defendant. Grable, 
defendant’s superintendent, testified that as soon as possible after plaintiff’s in- 
jury he called Dr. Nigro, with whom Dr. Carbaugh was associated, and that, 
upon taking plaintiff to the hospital in an ambulance, Dr. Carbaugh was the 
one that came out. If it does not directly so appear, it is inferable that de- 
fendant called Dr. Carbaugh to attend plaintiff. Plaintiff's foot was X-rayed 
under the direction of Dr. Carbaugh. Counsel for plaintiff stated that defend- 
ant’s counsel in his argument asked, “Why didn’t you bring in the X-ray that 
was taken of the lateral view of this man’s foot, and therefore there must be 
some reason why you did not bring it in,” and plaintiff’s counsel then iterated, 
“If there was any contradiction about that or any doubt about this injury, why 
didn’t they bring in their Dr. Carbaugh.” We think plaintiff's counsel was 
justified in the argument. Just as happened in this case, the charge of the avail- 
ability of the witness was cpen to either party, the subject of determination by 
the jury, and either party was authorized to comment on it. Of course, the 
right to make such comments depends upon the evidence as adduced. 

[18] (c) The evidence shows that a surgeon employed by plaintiff operated 
on his foot, and, not deeming the operation sufficiently successful, he again 
operated. Defendant’s counsel, commenting on the operations, in his argument 
said: “In the first operation chisels the lower part that bone away and then 
goes in in the second operation, gentlemen, and he not only chisels more of 
that bone away, but he cuts and slices off the heel bone which he admits was 
not injured a particle—just butchery, and I venture to say, gentlemen, that there 
will be a lawsuit against Dr. ————— for malpractice in this case. I never heard 
of such butchery in my life.” In answering the argument, plaintiff’s counsel 
said, and the following occurred: “He received an injury that in the hands of 
their doctor caused him to be on crutches for two years and then use a brace 
that he has here, for a long time.” Defendant then objected on the ground that 
Dr. Carbaugh was not defendant’s doctor, and moved to discharge the jury. 
Plaintiff's counsel then said: “He is vour doctor. You surely do not deny that? 
You employed him and put him in charge of this case. Your superintendent 
says that he called him on this job to take care of this man and he was your 
doctor, and your objection is not an objection but a mere interruption.” 


We do not think the foregoing remarks constituted prejudicial error. It 
may be that plaintiff's counsel ought not to have said that “your objection is 
not an objection but a mere interruption,” but it was said in the heat of trial 
and argument, not premeditatedly and deliberately. It appears that, by the 
badinage indulged in, defendant’s counsel rather invited the remarks. 

[19] VIT. It is said that the verdict is excessive. At the time of his injuries, 
plaintiff was 41 years of age and a strong able-bodied man. He was earning 
$6 a day. To the time of trial he had lost at least $4,500 in wages. The bills for 
doctors, hospital, and artificial appliances aggregated about $600. The injury 
was the breaking in several places of the astragalus or ankle bone of the foot. 
This bone rests on the os calcis or heel bone. He was treated by Dr. Carbaugh, 
but at the end of four months his foot was in malposition, and he was unable 
to rest it on the floor. It lay on the little toe side. Before going to Dr. - ; 
it was advised that his foot be amputated. However, Dr. ———— performed two 
operations on it. In the first, he cut away a portion of the astragalus bone, 
but that operation was not wholly a success. In the second, he cut away a por- 
tion of the heel bone to exude a serum to cause the astragalus and os calcis to 
adhere to each other and become fixed. This was done to keep the broken bones 
from slipping, as the normal joint was destroved. After each operation the 
foot remained in a plaster cast for months. A brace was provided. which he 
wore for nearly two years. In walking he used crutches. Two and a half years 
after the injury, he walked only with pain and could not walk, at any one time, 
longer than an hour. To the time of the trial he had not been able to work 
and earn money. He is a cripple. 





It is evident that plaintiff has lost the mobility of his foot and that he never 
again can perform the work of an experienced laborer, his vocation in life. He 
has lost in actual carnings and expenditures to the time of the trial, caused by 
his injury, more than $5,000. So far as his vocation in life is concerned, the leg 
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has become practically useless. In a somewhat analogous case, this court per- 
mitted a verdict for $18,000 to stand. Zumwalt v. Chicago & Alton Railroad Co. 
(Mo. Sup.) 266 S. W. 717. It is evident that the damages awarded were not 
excessive. 


The judgment is affirmed, with a perpetual stay of execution as against 
defendant. 

Cooley and Westhues, CC., concur. 

Per Curiam. 


i The foregoing opinion by Davis, C., is adopted as the opinion of the court. 
' All of the Judges concur. 
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GEORGE v. A TNA CASUALTY & SURETY CO. No. 27734. 
' Supreme Court of Nebraska. Oct. 1, 1931. 

' 239 Northwestern Reporter 36. 

i 1. INSURANCE. 

Word “immediate,” in reference to notice required in insurance policy, means 
with reasonable celerity and diligence; what is reasonable time required in con- 
nection with policy provision for notice depends on all circumstances of particular 
case. 

Syllabus by the Court. 

The word “immediate,” in referring to notice required in an insur- 
ance policy, means with reasonable celerity, with reasonable and proper 
diligence, and what is reasonable time depends upon all of the facts and 
circumstances of each particular case. 

(For other cases, see Insurance, Dec. Dig. § 539[1, 3].) 

2. INSURANCE. 


Requirement in -public liability policy that notice of accident be given ‘“imme- 
diately,” or “forthwith,” or “at once,” is complied with if notice is given within 
reasonable time under circumstances of particular case. 

Syllabus by the Court. 

A requirement in a public liability insurance policy that notice of an 
accident shall be given immediately or forthwith or at once will not be lit- 
erally construed; but it is sufficient if the required notice be given within 
a reasonable time under the circumstances of each particular case. 

; (For other cases, see Insurance, Dec. Dig. § 539[1, 3, 4].) 
i 3. INSURANCE. 
‘ Forfeitures will be avoided unless language of policy requires forfeiture. 
: a 
i Syllabus by the Court. 
favored under Nebraska laws and will not be held 
to have been intended in the absence of language in the policy of insur- 
ance clearly indicating the contrary. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. STATUTORY PROVISIONS. 
Syllabus by the Court. 
The statutes of Nebraska provide that a breach of condition in any 
policy of insurance shall not avoid hability nor avail the insurer to avoid 


liability unless such breach shall contribute to the loss. Comp. St. 1929, 
§ 44-322. 


Forfeitures are not 


erent 


INSURANCE. 


Whether notice given public liability insurer, 11 months after injury to person 
king along sidewalk in front of plaintiff’s residence, was timely within policy 
equirement of immediate notice, held question for jury under evidence. 

Syllabus by the Court. 

The question of whether a notice given’some eleven months after the 
accident occurred is timely or reasonable, when the policy provided for im- 
mediate notice, is one that should be submitted to a jury, together with all 

the facts and circumstances as set out in the 
der proper instructions. 
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record in this case and un- 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 
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Rose, J., dissenting. 

Appeal from District Court, Douglas County; Hastings, Judge. 

Action by Charles C. George against the A%tna Casualty & Surety Company. 

Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Gaines, McGilton, Van Orsdel & Gaines, of Omaha, for appellant. 

Brown, Fitch & West, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Dean, Good, Eberly, Day, and Paine, JJ. 

PAINE, J. 

A judgment was entered in the lower court in favor of the Aétna Casualty & 
Surety Company, defendant, in an action brought against it by Charles C. George, 
plaintiff, upon a public liability policy. The plaintiff appeals. 

The facts as disclosed in the record show that August 1, 1925, said plaintiff, 
George, purchased of defendant a renewal of his combination public liability pol- 
icy upon his residence property, located at 5218 Chicago Street, in Happy Hollow 
addition to Omaha, paying therefor a premium of $103.35. This policy was to 
protect him from loss or expense arising or resulting from claims for damages 
on account of personal injuries or death accidentally suffered by any person or 
persons while within, about, or adjacent to his residence. 

\bout 5:00 p. m. on the evening of January 20, 1926, while this public liabil- 
itv insurance policy was in force, one Anna M. Lindstrom, about 50 years of age, 
was walking along the sidewalk in front of plaintiff's residence, and claimed that 
by reason of the snow and ice, which had not been removed from the sidewalk, 
she slipped, fell and broke her leg. Plaintiff first learned of the accident several 
weeks after it occurred, when a sister of the woman called at his office and 
ut he does not recall that she said it was a broken 
o know if he would be willing to help her pay some of the doc 

plaintiff does not recall that any reference to a hospital was 

Plaintiff knew Anna M. Lindstrom, as she had served as a 
iome on different occasions several vears before that time; that 
| her injuries he did not know and had no reason to believe or 

in any way responsible or liable therefor; that immediately 
plaintiff left Omaha on a trip and was gone for several weeks; that he 
heard nothing more of the matter for months, but in November or December, 


I 


a 
that she had received an injury, | 
as : 


suppose that he was 
thereafter f 
1926, an attorney named Palmer called on him and claimed he was liable for the 
‘cident. The plaintiff immediately notified the agent of the defendant insurance 
company 
\nna M. Lindstrom filed her petition for $25,000 damages against the plain- 
herein upon December 21, 1926, and service of summons was had on the plain- 
on December 23, 1926. The plaintiff herein gave a written report of the acci- 
to the insurance company on December 29, 1926, on a form furnished him 
igent of the insurance company. Thereupon a representative came to Mr 
’s office and asked him to write out a statement for the company, which he 
nd it was received in evidence as Exhibit 5, and reads as follows: 
“Omaha, Nebr. Jan. 5th, 1927. 
“TC. C. George, state in reference to suit brought against me by Anna M 
Lindstrom for injury resulting from slipping on the sidewalk in front of my 
residence at 5218 Chicago St. sometime about a year ago, that my first knowledg 
of this accident was gained sometime in the spring of 1926, in either February or 
March, when the sister of the injured woman called at my office and told me of 
the accident. The sister made no claim on me for damages but asked me if | 
could not do something to help the injured out. The sister of the injured at the 
time hinted that there might be some liability on my part for the occurrence of 
the accident However, the discussion was friendly and she did not press the 
point. I advised this sister that I did not consider myself in any way l 
Shortly after this conversation I left Omaha for a trip of a month and I 
nothing more om Miss Lindstrom or any representative of hers until a 
week before the lawsuit was brought when an attorney named Palmer called 
me and made demand tor damages. 
“Charles C. George. 
‘\WVitness: W. B. Taylor.” 
The insurance company refused to defend the suit and denied liability to 
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plaintiff under its policy on the ground that plaintiff had failed to give them no- 
tice of the accident within a reasonable time after its occurrence, as required by 
the terms of his policy, a provision therein reading as follows: “A. Upon the oc- 
currence of an accident the assured shall give immediate written notice thereof 
with the fullest information obtainable to the company or its dulv authorized agent. 
Notice given by or on behalf of the assured to any authorized agent of the in- 
surer within the state, with particulars sufficient to identify the assured, shall be 
deemed to be notice to’ the assurer. Failure to give any notice required to be given 
by this policy within the time specified therein shall not invalidate any claim made 
by the assured if it shall be shown not to have been reasonably possible to give 
such notice within the prescribed time and that notice was given as soon as was 
reasonably possible. If suit is brought against the assured to enforce such a claim 
for damages he shall immediately forward to the company every summons or 
other process as soon as the same shall have been served upon him, and the com- 
pany will, at its own costs, defend such suit in the name and on behalf of the 
assured. The company may at its option settle any claim or suit.” 

The plaintiff was thereupon compelled to employ attorneys to defend him in 
the suit filed against him. They prepared the answer in the case, and in that con- 
nection testified that there was a considerable amount of briefing done and inves- 
tigation of the law, because there were a number of legal propositions that they 
had to go into before being in a position to prepare the defense of the case. They 
first made an investigation as to whether or not there was involved a violation of 
any city ordinance. They decided there was no city ordinance requiring a prop- 
erty owner to remove ice from his sidewalk. Then they investigated as to whether 
it was private property or a public highway, and as to the elevation of the prop- 
erty, whether or not there was a terrace there and a natural flow of water from 
melting snow, how the water had lodged, etc. Shortly before the time of trial 
Mr. George’s attorneys investigated the records of the rainfall and the temper- 
atures and everything in connection with the condition of things at the time of 
this accident. They interviewed a number of witnesses, some of them having been 
interviewed several times. The actual trial of the case took about two days, and 
the total accumulation of time spent in getting ready for trial would be over two 
weeks of the time of both Attorney F. H. Gaines and his son, F. S. Gaines. They 
made two arguments to the jury and won the case for the plaintiff. There was a 
motion for a new trial filed, which was argued and won. 

The plaintiff filed this suit against defendant insurance company upon Octo- 
ber 13, 1928, setting out the facts and praying for a judgment for his attorneys’ 
fees in the sum of $1,500 and expenses of $45.50, making a total of $1,545.50 which 
he had been compelled to expend to defeat the damage case brought against him, 
together with 7 per cent. interest from May 28, 1927, and costs and attorneys’ fees. 

The answer alleged that the plaintiff had knowledge of the accident of Anna 
M. Lindstrom shortly after the accident occurred, and that plaintiff knew shortly 
after the accident that said Anna M. Lindstrom had suffered a serious injury, and 
that plaintiff knew that in all likelihood a claim would be made upon him because 
of said accident and injury and, notwithstanding the conditions and provisions of 
said policy requiring plaintiff to give immedaite notice with the fullest information 
obtainable to the defendant company, or its duly authorized agents, of any acci- 
dental occurrence, plaintiff in breach of said condition and contract failed and omit- 
ted to give defendant any notice thereof until December 26, 1926, and plaintiff, by 
his failure and neglect to give defendant immediate notice as required by said 
contract, thereby deprived defendant of a full opportunity to make an investiga- 
tion of the facts, conditions and circumstances surrounding said accident, and 
thereby deprived defendant of an opportunity not only to investigate the accident 
but to bring about a settlement thereof. The answer further alleged that the cost 
and expenses, including attorneys’ fees rendered the plaintiff in the action, do not 
exceed the sum of $500. The answer contained the statement that in setting up 
the defense with respect to the reasonableness of the attorneys’ fees the defend- 

int did so without waiving its first defense previously pleaded. 

The plaintiff by way of reply to the answer of defendant alleged that, while 
he learned within a few weeks thereafter of the injury to Anna M. Lindstrom 
which occurred on the public streets of Omaha, he did not know and had no rea- 
son to believe that she intended to or would make any claims whatever against 
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him because of her injury, and plaintiff further stated that as soon as he learned 
that the said Anna M. Lindstrom made claim that he was in any way liable for her 
injury he gave notice to the defendant company in December, 1926. The reply 
contained a general denial of all other matters pleaded in the answer. 

Trial was had to a jury. Evidence as to the value of the attorneys’ fees was 
given by Francis S. Gaines, Frank S. Howell, Alfred G. Ellick and E. G. McGil- 
ton for plaintiff, and by Benjamin S. Baker, George A. DeLacy and George N. 
Mecham for defendant. At the close of the evidence the defendant moved the 
court to instruct the jury to return a verdict for the defendant, or, in the alterna- 
tive, to discharge the jury and enter judgment in favor of the defendant. It was 
ordered by the district judge that the cause be dismissed at costs of plaintiff. The 
motion for new trial was overruled. 


[1] 1. It is sometimes a disputed question as to whether an “accident” has 
happened within a provision demanding that a notice be sent to the insured when 
an accident occurs. McKenna vy. International Indemnity Co., 125 Wash. 28, 215 
P. 66. 

It is not every trivial mishap or occurrence that the insured under such a pol- 
icy must regard as an accident of which notice should be given immediately to the 
insurer, even though it may prove afterwards to result in serious injuries. Mel- 
cher v. Ocean Accident & Guarantee Corporation, 226 N. Y. 51, 123 N. E. 81. 

The word “immediate” means in such convenient time as is reasonably neces- 
sary under the circumstances. 7 Couch, Cyclopedia of Insurance Law, § 1538; 
Feder v. Midland Casualty Co., 316 Ill. 552, 147 N. E. 468; Cady v. Fidelity & 
Casualty Co., 134 Wis. 322, 113 N. W. 967, 17 L. R. A. (N. 8.) 260. 

Courts have held that the synonymous term “forthwith” means with all rea- 
sonable celerity or with reasonable and proper diligence, and what is a reasonable 
time depends on the circumstances of each particular case. Simmons v. National 
Live Stock Ins. Co., 187 Mich. 551, 153 N. W. 696, Ann. Cas. 1917D, 42. 

Notice is not required until such facts have developed as would suggest to a 
person of ordinary and reasonable prudence that liability may arise, and the re- 
quirement of notice is met by giving notice within a reasonable time after the in- 
jury presents an aspect suggestive of a possible claim for damages. 7 Couch, Cy- 
clopedia of Insurance Law, § 1538f; Chapin v. Ocean Accident & Guarantee Cor- 
poration, 96 Neb. 213, 147 N. W. 465, 52 L. R. A. (N. S.) 227; A&tna Life Ins. 
Co. v. Bethel, 140 Ky. 609, 131 S. W. 523; Southern Surety Co. v. Heyburn, 234 
Ky. 739, 29 S. W. (2d) 6; 3 Blashfield, Cyclopedia of Automobile Law, 2662; 
Kaneft v. Benefit Health & Accident Ass’n, 102 Neb. 87, 166 N. W. 121. 


The term “immediate notice” is to be reasonably construed in connection with 
the attendant circumstances, and in a case where there is no bodily injury apparent 
at the time of the accidental occurrence and there is no reasonable ground for be- 
lieving that a claim for damages may arise therefrom, the assured is not required 
to give the insurer notice until the subsequent facts as to the injury are brought 
to his attention, and if notice is given immediately thereafter with full informa- 
tion as to the accident, such notice will be sufficient compliance. Midland Glass & 
Paint Co. v. Ocean Accident & Guarantee Corporation, 102 Neb. 349, 167 N. W. 
211, L. R. A. 1918D, 442. 


Immediate notice means within a reasonable time after discovery of a ground 
for liability or after such a discovery should have been made. Lucas v. New Am- 
sterdam Casualty Co., 97 Misc. Rep. 618, 162 N. Y. S. 191. 

The term “immediate,” as applied to the time of giving notice of an accident, 
does not in all cases mean “at once” or “instanter” but has in many cases a rel- 
ative meaning. 

[2] 2. Where the serious results of an accident do not make themselves ap- 
parent until some time after the accident, such fact may be taken into account as 
tending to excuse the delay in giving notice. 7 Cooley, Briefs on Insurance (2d 
Ed.) 5917, 5918, 5921. 

A requirement for notice or proof of death immediately or forthwith or at 
once will not be literally construed, but it is sufficient if the required documents 
are furnished within a reasonable time under the circumstances of each particular 
case. Travelers’ Ins. Co. v. Nax (C. C. A.) 142 F. 653. 

In 7 Cooley, Briefs on Insurance (2d Ed.) 6089, it is set out that, where no 
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bodily injury is apparent as the result of an accident when it occurs, and there is 
no reasonable ground to believe a claim for damages will arise therefrom, one is 
not required to give notice until subsequent facts as to an injury would suggest to 
a person of ordinary and reasonable prudence that a liability on the part of the 
owner to the injured person might arise. Fischer Auto & Service Co. v. General 
Accident, Fire & Life Assurance Corporation, 8 Ohio App. 176. 

A requirement in a public liability insurance policy that notice of an ancient 
shall be given immediately or forthwith or at once will not be literally construed; 
but it is sufficient if the required notice be given within a reasonable time under 
the circumstances of each particular case. 

[3] 3. Forfeitures are looked upon with disfavor in Nebraska, and in insur- 
ance cases a forfeiture will not be declared unless the contract specifically provides 
for such forfeiture. Haas v. Mutual Life Ins. Co., 84 Neb. 682, 121 N. W. 996, 
26 L. R. A. (N. S.) 747, 19 Ann. Cas. 58. This court has held repeatedly that it 
will not impose a forfeiture by implication or by construction of a contract where 
there is no specific provision contained in the contract imposing forfeiture. The 
rule is set out in the syllabus of Hagelin vy. Commonwealth Life Ins. Co., 106 Neb. 
187, 183 N. W. 103, as follows: “Where there is no specific provision in a policy of 
life insurance for forfeiture, either whole or partial, on a breach of a condition 
by the assured, the court will not write one in; nor can the insurer afterwards im- 
pose new conditions creating a forfeiture without the consent of the assured, and 
without a new consideration.” 

“Forfeitures are not favored, and, in contracts of insurance, a construction 
resulting in a loss of the indemnity for which the insured has contracted will not 
be adopted, except to give effect to the obvious intention of the parties.” Phenix 
Ins. Co. v. Holcombe, 57 Neb. 622, 78 N. W. 300, 73 Am. St. Rep. 532. See Haas 
v. Mutual Life Ins. Co. 84 Neb. 682, 121 N. W. 996, 26 L. R. A. (N. S.) 747, 
19 Ann. Cas. 58. 

The policy in the case at bar provided that the insured should give immediate 
notice of an accident, but a careful reading of the policy discloses that it con- 
tained no forfeiture clause. This court repeatedly has held that denial of liability 
on account of failure to comply with a provision in a policy requiring immediate 
notice to insurer of the happening of an accident amounts to a forfeiture, and that 
such a forfeiture will not be enforced where, as in the present case, the policy 
does not provide for such a forfeiture. Klingler v. Milwaukee Mechanics’ Ins. 
Co., 193 Wis. 72, 213 N. W. 669. 

[4] 4. In reference to the faiure to give immediate notice, insured cannot 
avoid liability unless it is shown that such breach of condition contributed to the 
loss. The question of fact as to whether such breach of condition contributed to 
the loss should be submitted to the jury for determination. 

In this case, after the notice was given and the defendant company refused 
to defend, the plaintiff secured able counsel, who carefully and promptly prepared 
the case for trial. These attorneys briefed the law, discovered the witnesses, and 
analyzed the facts and won the case. The representatives of the defendant, with 
their special training and experience in this particular class of cases, could doubt- 
less have done as well. In what way can it be contended that failure to give no- 
tice contributed to a loss which the trial decided did not exist? 


The insurer, having positively repudiated all liability under the policy for the 
accident, thereby relieved the plaintiff of complying with other conditions and 
compelled him to employ such attorneys as he thought would win the case, and 
now after they have won the case insurer insists that their fees are excessive. 
Possibly other attorneys with less ability or experience might have been found 


who would have taken the case for less money, but would they have won the 
case? 


Insurance policies prepared by the insurer are ordinarily construed most 
strongly against the insurer (26 C. J. 72-74); especially where a forfeiture is in- 


volved, so that indemnity will be granted rather than denied. 14 R. C. L. 926, 
§ 103. 


Plaintiff calls our attention to the last portion of section 44-322, Comp. St. 
1929, reading as follows: “The breach of a warranty or condition in any contract 
or policy of insurance shall not avoid the policy nor avail the insurer to avoid 
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liability unless such breach shall exist at the time of the loss and contribute to the 
loss, anything in the policy or contract of insurance to the contrary notwithstand- 


” 


ing. 


A lack of literal compliance with provisions of the policy is insufficient to 
avoid liability where it does not contribute to the loss or injure insurer. Mc- 
Gillicuddy v. New Brunswick Fire Ins. Co., 126 Wash. 201, 217 P. 1000; Kling- 
ler vy. Milwaukee Mechanics’ Ins. Co., 193 Wis. 72, 213 N. W. 669. 

[5] 5. “In the case at bar there is no charge of fraud or claim of bad faith, 
nor can there be any pretense that the delay in giving notice was prejudicial to 
the insurer. Neither can it be urged that there are not circumstances tending to 
justify the delay. * * * We are, however, out of harmony with the view that, in a 
case of the character under investigation, with its attendant circumstances, where 
the facts are not disputed, what is a sufficient compliance with the policy require- 
ments as to notice is a question of law. On the contrary, we feel that the insured 
has a right to have a jury pass on the question and determine whether the circum- 
stances of this particular case did not justify and excuse his conduct.” Employ- 
ers’ Liability Assurance Corporation v. Roehm, 99 Ohio St. 343, 124 N. E. 223, 
224, 7 A. L. R. 182. See Metropolitan Casualty Ins. Co. v. Johnston (C. C. A) 
247 F. 65, 7 A. L. R. 175. 

It is usually for the jury to say whether under all the facts and circumstances 
the insured had sufficient information to persuade him as a reasonable man that 
he was in an accident and that under his policy he should have given written no- 
tice to the insurer of the particulars thereof. Hermance v. Globe Indemnity Co., 
221 App. Div. 394, 223 N. Y. S. 93. 

The most frequently cited Nebraska case is Woodmen Accident Ass’n. v. 
Pratt, 62 Neb. 673, 87 N. W. 546, 552, 55 L. R. A. 291, 89 Am. St. Rep. 777. Some 
expressions found in the various syllabi may be condensed as follows: Provisions 
as to the time in which notice is required to be given are not necessarily and 
every instance to be literally complied with. A reasonable and natural construc- 
tion will be given to such provisions. In this case by a fall from the windmill 
tower the insured became mentally deranged, and when his wife later discovered 
the accident policy he denied that he had such insurance. However, she sent in 
notice of his accident. Our courts say: “The verdict of the jury was proper, and 
the evidence sufficient, in our opinion, to excuse the plaintiff from earlier notify- 
ing the defendant of the accident.” 

In the note of 29 A. L. R. 501, it is said: “It is very generally held that when 
the facts are not disputed, and the inferences are certain, the question whether 
the notice given was, under all the circumstances, ‘timely’ or ‘reasonable’ or ‘imme- 
diate,’ is one of law for the court, but if the evidence is conflicting, or the infer- 
ences uncertain, it should be determined by the jury under proper instructions. 
Peele v. Provident Fund Soc. (1896) 147 Ind. 543, 44 N. E. 661, 46 N. E. 990; 
‘Etna I. Ins. Co. v. Bethel (1910) 140 Ky. 609, 131 S. W. 523; Ewing v. Commer- 
cial Travelers’ Mut. Acci. Asso. (1900) 55 App. Div. 241, 66 N. Y. S. 1056.” 

When a policy of liability insurance provides for giving immediate notice of 
an accident and the insurer denies liability because of a delay in the giving of such 
notice, and the insured testifies that he did not learn of the accident until six or 
eight weeks after it occurred, and further pleads as an excuse for not reporting 
it then that there was no reasonable ground to believe that a claim for damages 
would arise therefrom and admits that he did not report it to the insurer until an 
attorney made a demand upon him for damages some months thereafter; in such 
a case the insured is entitled to have all of the facts and attendant circumstances, 
including the question of whether the facts known to the insured would require a 
person of ordinary and reasonable prudence to believe that liability to the injured 
person might arise, submitted to a jurv for determination under proper instruc- 
tions. aa 

For the error in refusing to submit this case to the jury, the judgment of 
the district court is reversed and the cause is remanded for further proceedings 

Reversed. 
os 


Rose, dissents. 
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WOLINSKY v. NATIONAL CASUALTY CO. No. 22636. 
Supreme Court of Ohio. June 3, 1931. 
Rehearing Denied Oct. 1, 1931. 
177 Northeastern Reporter 588. 
1. INSURANCE. 

Time for furnishing proof of loss under robbery policy commenced from 
discovery, not date of loss; insured should have reasonable opportunity for dis- 
covering loss under robbery policy requiring proof of loss within sixty days after 
discovery thereof. 

Syllabus by the Court. 

A jeweler held a policy of insurance indemnifying him against rob- 
bery. The policy contained provisions requiring the assured to keep 
books or accounts of the merchandise insured and to furnish proof of 
loss at Chicago within sixty days “after discovery of loss.” On April 3, 
1929, his store was robbed of insured merchandise, and a book contain- 
ing an inventory thereof taken by the robbers. The merchant was in ail- 
ing health at the time and suffered shock and physical injury occasioned 
by the robbers. Proof of loss was received by the insurer on June 4, 
1929. Held: 

Under the terms of the policy the time for furnishing proof of loss 
began to run, not from the date of loss but from the date of discover- 
ing its extent. The assured should have reasonable opportunity for mak- 
ing such discovery. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE. 

Where insured was disabled from ascertaining loss by robbery, furnishing 
62 days after robbery complied with policy requiring proof within 
60 days after discovery of loss. 

Syllabus by the Court. 

Under the circumstances detailed, and especially because of the shock 
and physical injury suffered by the assured and the theft of his inventory 
book, he was unable, at the date of loss or soon thereafter, to ascertain 
its extent. The furnishing of proof of loss to and its reception by the 
casualty company on June 4, 1929, was a compliance with the provisions 
of the policy. 


proof of loss 


(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Error to Court of Appeals, Stark County. 

Action by Lena Wolinsky, executrix, etc., against the National Casualty Com- 
pany. Judgment for plaintiff was reversed by the Court of Appeals, and plaintiff 
brings error.—[By Editorial Staff.] 

Reversed, and judgment of common pleas court affirmed. 

One Nathan Wolinsky, engaged in the jewelry and loan business, carried a 
$2,000 robbery insurance policy with the defendant in error. Wolinsky died about 
the 9th day of July, 1929, and the plaintiff in error, Lena Wolinsky, was appointed 
his executrix. She instituted an action in the court of common pleas against the 
casualty company seeking to recover for less of merchandise contained in Wolin- 
sky’s storeroom at Canton, Ohio, occasioned by a robbery committed about 3:15 
p. m. on April 3, 1929, while the policy was in full force and effect. In her 
petition the executrix set forth the policy agreement, the allegation of robbery, 
and the loss of merchandise thereby from the store of the insured in an amount 
exceeding $4,000. She alleged in her petition that proof of loss had been duly 
filed with the defendant company and that she had duly performed all the con- 
ditions to be performed on the part of the insured. 

The casualty company answered and admitted the issuance of the policy in- 
demnifying Wolinsky against loss occasioned by robbery; it admitted the robbery, 
but denied that proof of loss was furnished it, and denied that any goods were 
taken of any value. As a second defense the casualty company pleaded that the 
policy contained a condition that the insured should keep proper and accurate 
books of account of the merchandise on hand; that the policy contained a con- 


hat ti 


dition t 


ot 


a the company shall not be liable for loss “unless books and accounts 
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are kept by the assured and the company can accurately determine the amount 
of the loss therefrom.” 

One defense made by the defendant in error company is that, since no com- 
plete and proper books of account were kept of the merchandise on hand under 
the foregoing provision, the company was not liable. The cause was tried to a 
jury and a verdict rendered in favor of the executrix for the full amount of 
the face of the policy, and judgment therefor was rendered by the trial court. 
The Court of Appeals reversed the judgment of the common pleas court upon 
the ground that “the plaintiff below failed to furnish notice of the loss therein 
sustained to the * * * defendant below within sixty (60) days from the date 
of said loss which was required by the conditions of the policy of insurance.” 
The Court of Appeals thereupon rendered final judgment in favor of the cas- 
ualty company. Upon the allowance of the motion to certify, the cause is here 
for review. 

A brief résumé of the facts is necessary to the proper application of the law 
in this case. Wolinsky, a man about 67 years of age, was engaged in the jewelry 
and loan business in Canton. At the time of the robbery he was in ailing health. 
He had a daughter who was an assistant in his store. On the afternoon of April 
3, 1929, he was assaulted in his storeroom and both he and his assistant were 
bound with ropes. Wolinsky’s safe in the meantime was robbed of jewelry. The 
safe contained a compartment in which the jewelry that he bought and sold was 
placed, together with what the witness denominated a “block book” containing 
an inventory of this jewelry; this book and jewelry were kept separate and 
apart from the compartments in which the pawn transactions were kept. In 
robbing the safe the robbers not only took the jewelry from this compartment, 
but also took the book containing the inventory. An alarm was soon given, and 
Wolinsky was found seriously injured, suffering from pain, and complaining of 
‘injury to his abdomen occasioned by the treatment received at the hands of the 
robbers. Police notified of the robbery responded to the alarm. The testimony 
tends to disclose that at that time Wolinsky was in such a state of nervousness 
and shock that while he knew that a loss had occurred from theft of his jewelry 
he was unable for some time, in view of his condition and the loss of his in- 
ventory book, to determine the amount of the loss. The proof of the loss, show- 
ing the amount and value of the goods stolen, was put in the post office at 
Canton on June 3, 1929, and was received by the casualty company on the fol- 
lowing day. 

Harry Nusbaum, of Canton, for plaintiff in error. 

A. H. Elliott, of Canton, for defendant in error. 

Jones, J. 

Two questions of fact are presented upon this record, both of which by the 
general verdict of the jury were determined in favor of the insured: (1) Was 
there a compliance upon the part of the insured with the condition of the policy 
requiring books and accounts to be kept by the assured, so that the company 
could determine the amount of the loss? (2) Did the assured furnish proof 
of loss within the time stipulated in the policy? Upon the first issue there was 
ample evidence sustaining the claim of the assured that such a book of account, 
containing an inventory of the stolen jewelry, was kept by the assured. Upon 
that issue the Court of Appeals felt itself disinclined to disturb the verdict. 

The chief issue presented is whether the proof of loss was furnished within 
the time specified. The provisions in the policy relating thereto read as follows: 
“3. In the event of claim for loss under this policy affirmative proof of loss 
under oath * * * must be furnished to the company at its offices in Chicago 
within sixty days after discovery of loss. * * * 7. Any loss of which proof 
of loss as required herein has been furnished to the company shall be payable 
within thirty days after the receipt of such proof.” 


[1, 2] The judgment of the trial court was reversed by the Court of Ap- 
peals, as shown by its journal entry, because “plaintiff below fi ailed to furnish notice 
of the loss therein sustained * * * within sixty (60) days from the date of 
said loss.” If time is to be computed from the date of the loss, as claimed 
by the Court of Appeals, instead of sixty days “after discovery of loss,” the 
judgment of the Court of Appeals should he affirmed. The condition of the policy 
provides that the proof must be at the company’s offices in Chicago within sixty 
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days after discovery of the loss; and the policy condition also provides that the 
loss “shall be payable within thirty days after receipt of such proof.” That the 
loss occurred on April 3rd is undisputed; but the testimony discloses that because 
of the theft of the inventory book, and because of the shock and nervousness 
on the part of the assured, occasioned by the robbery, the assured was unable 
on the afternoon of April 3, 1929, or for some time thereafter to ascertain the 
extent of the loss, proof of which, inciuding the amount and value of the 
jewelry stolen, had to be sent to the insurer. Under such circumstances an in- 
sured should be given reasonable time and opportunity to discover the extent of 
the loss, so that the insurer could be advised not only of the robbery, but of 
the amount of the loss occasioned thereby. This is manifest, since the policy 
provision stipulated that the loss was payable within thirty days after receipt 
of proof. The period of sixty days from the date of the loss expired on Sunday, 
June 2d; proof was deposited in the Canton post office the next day and was 
received by the company on June 4th, sixty-two days after the date of the loss. 

It is the opinion of this court that, under the circumstances detailed in this 
record, the discovery of the extent of the loss and the furnishing of proof of 
loss to and its reception by the casualty company on June 4th was a compliance 
with the provisions of the policy. 

For the reasons stated the judgment of the Court of Appeals is reversed, and 
that of the common pleas court is affirmed. 

Judgment of Court of Appeals reversed, and that of the common pleas court 
affirmed. 

Marshall, C. J., and Day, Allen, Kinkade, and Robinson, JJ., concur. 
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MISCELLANEOUS 


HARRIS v. UNITED STATES. No. 1047. 
District Court, S. D. Texas, Galveston Division. April 30, 1931. 
51 Federal Reporter (2d) 382. 
1. PARTIES. 


Petition in tax refund suit held not specially demurrable, though brought by 
attorney in fact for insurer operating under “Lloyd’s plan”; petition showing 
_ did not purport to sue individually (Rev. St. Tex. 1925, arts. 5013 to 

23): 

It was clear from petition, together with its exhibits, that suit was 
by a “Lloyd’s” agency, and not by plaintiff individually, which agency, 

‘it was claimed, was created by execution of certain power of attorney and 

by happening of matters and doing of things set forth in amended 

petition; all purporting to be done under Rey. St. Tex. 1925, arts. 5013 to 

5023, authorizing individuals, partnerships, or associations of individuals to 

make any insurance except life insurance on “Lloyd’s plan.” 

(For other cases, see Parties, Dec. Dig. § 4.) 

2. INSURANCE. 

Each “underwriter” under “Lloyd’s plan” is entitled to pro rata share of 
common fund constituted by premiums (Rev. St. Tex. 1925, arts. 5013 to 5023). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

3. INTERNAL REVENUE. 

Individuals associated under “Lloyd’s plan” held “association” within Revenue 
Act, and actively engaged in fire, tornado, hail, and floater insurance business. 
io Act 1928 [26 USCA § 2001 et seq.]; Rev. St. Tex. 1925, arts. 5013 to 
5023). 

Such agency was, during 1928, authorized, under Rev. St. Tex. 1925, 
arts. 5013 to 5023, by Commissioner of Insurance, to do general fire, 
tornado, hail, and floater insurance business in Texas, although it vol- 
untarily restricted its business to buildings covered by a number of 
loans made by a certain building and loan company. Individuals signing 
power of attorney, though purporting to act individually, had common at- 
torney in fact, common name, common office, common set of books, and 
as to portion of their funds, common bank account. Premiums were paid 
into common fund and expenses and losses paid therefrom. Though policies 
were signed by attorney in fact for each “underwriter” and obligation of 
each was limited, they were common policies. 


{Ed. Note—For other definitions of “Association,” see Words and 
Phrases. ] 


(For other cases, see Internal Revenue, Dec. Dig. § 7[31].) 


At Law. Suit for a tax refund by Fletcher W. Harris, as attorney in fact 
for Lloyd’s Agency at Galveston, against the United States, wherein defendant 
specially demurred. 

Special demurrer overruled. Judgment for defendant. 

John D. Watkins, of Galveston, Tex., for plaintiff. 

Henry M. Holden, U. S. Atty., of Houston, Tex. 

KENNERLY, District Judge. 

Articles 5013 to 5023, inclusive, of the Texas Revised Statutes of 1925, 
authorize individuals, partnerships, or associations of individuals, to make any 
insurance (except life insurance) on the “Lloyd’s plan,” by executing articles 
of agreement, expressing their purpose so to do, and complying with the pro- 
visions of said articles. On April 15, 1927, Maco Stewart, of Galveston, Tex., and 
eleven other individuals executed a power of attorney, claimed to be such as is 
provided for in such articles, to Fletcher W. Harris, of Galveston, Tex. In such 
power of attorney, it is set forth that the business is to be carried on under the 
name of “Lloyd’s Agency at Galveston.” Fletcher W. Harris then filed with the 
insurance commissioner of the state of Texas an application for a permit for 
Lloyd’s Agency at Galveston to write insurance in accordance with the pro- 
visions of said statute, for the year ending February 28, 1928. Such permit for 
such period was issued by such commissioner. A similar application was filed and 
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a similar permit was issued for the year ending February 28, 1929. Under instruc- 
tions from the internal revenue authorities, and under protest, said Harris, act- 
ing under the name of “Lloyd‘s Agency at Galveston,” filed for such agency an 
income tax return for the calendar year 1928, and likewise, under protest, on or 
prior to March 15, 1929, paid to the proper tax authorities $38, being the as- 
sessment of tax owing under such return. This is a suit by said Fletcher W. 
Harris, as attorney in fact for Lloyd’s Agency at Galveston, by original petition 
filed November 19, 1930, and amended petition filed December 9, 1930, against 
the United States of America, under the provisions of subdivision 20 of section 
41 of Title 28 of the United States Code (28 USCA § 41 (20), to recover such 
tax so paid. Defendant's answer, filed February 16, 1931, interposes general de- 
murrer, special demurrer, and general denial. Such demurrers were heard along 
with the case on the merits, without same being waived by defendant. On ac- 
count of the disposition that is made of the case on the merits, it is only neces- 
sary to notice the special demurrer, which, for convenience, is quoted: “De- 
fendant specially demurs and excepts to plaintiff’s first amended original petition 
and says the same is insufficient in law and does not set forth a cause of action, 
in that said action is instituted by Fletcher W. Harris, Attorney-in-Fact, Lloyd’s 
Agency at Galveston, when in truth and in fact said petition, on its face, shows 
that the party at interest is the Lloyd’s Agency at Galveston.” 

[1] It is clear that this is not a suit by Fletcher W. Harris individually, and 
that he does not purport to act herein individually. An examination of the 
amended petition, together with its exhibits, makes it clear that this is a suit 
by Lloyd’s Agency at Galveston, which it is claimed was created by the execution 
of the power of attorney hereinbefore referred to, and by the happening of the 
matters, and the doing of the things, set forth in said amended petition; all 
purporting to be done under and by virtue of said articles 5013 to 5023, inclusive, 
of the Texas Revised Civil Statutes. The special demurrer of defendant, there- 
fore, should be, and will be, overruled. 

(2, 3] This brings us to the question of the liability of said Lloyd’s Agency 
at Galveston to file the income tax return which was filed, and to pay the tax 
which was paid, and its right to recover same herein. The determination of 
these questions largely depends upon the character of organization created by 
plaintiff under said articles of the Texas statutes, and in determining that ques- 
tion what is said by the Circuit Court of Appeals for the Fifth Circuit in the 
recent case of Lucas, Commissioner, v. Extension Oil Co., 47 F.(2d) 65, page 
66, is quite pertinent. In that case, there was presented for determination by the 
court the question of whether the Extension Oil Company was a 
association, etc. The court uses this language: 

“Tt is at once evident that this is one of those cases where ‘As long as the 
matter to be considered is debated in artificial terms there is a danger of being 
led by a technical definition to apply a certain name, and then to deduce con- 
sequences which have:no relation to the grounds on which the name was ap- 
plied.’ Guy v. Donald, 203 U. S. 406, 27 S. Ct. 63, 64, 51 L. Ed. 245 and that its 
correct decision will depend upon a complete apprehension and recognition of 
the realities of the case through an appreciation and understanding of the facts 
which make it up; and that this is so both as to the question of whether the 
particular taxpayer is an association, or a trust, and whether it is doing business, 
a review of the many decisions in the Supreme and inferior courts will show.” 

After referring to numerous cases, and commenting upon one or more thereof, 
the court continues and uses this language: “Each of these cases grounds its re- 
sult upon the controlling facts, and makes it clear that reality, and not fiction, 
must in each case determine whether the tax is or is not properly laid.” 


The facts in this case are, in the main, undisputed, and substantially all of 
them, that need be considered here, are set forth in the stipulations of fact filed 
herein, and need not be here, again, set forth or repeated. A consideration of 
these facts leads inevitably to the conclusion that plaintiff, Lloyd’s Agency at 
Galveston, was, during 1928, an association within the meaning of, and was 
required under, the Revenue Act of 1928 (26 USCA § 2001 et seq.) to make the 
return it made, and pay the tax it paid. 

Such agency was, during the year 1928, authorized, under the statutes of 
Texas above referred to, and by the commissioner of insurance of Texas, to do 


trust, or an 
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a general fire, tordano, hail, and floater insurance business in Texas. That it 
vountarily restricted its business to buildings covered by some nine hundred and 
eleven loans made by the Guaranty Building & Loan Company is immaterial. 

Plaintiff contends that under such power of attorney, etc., it does not come 
within the definition of an association. While the power of attorney referred 
to does provide that each subscriber is acting individually, and that the sub- 
scribers are not acting jointly or collectively, etc., it is doubtful if this is in com- 
pliance with the Texas statutes mentioned, and particularly article 5013. Be that 
as it may, it is certain that those who executed the power of attorney had a 
common attorney in fact (Harris), a common name (Lloyd’s Agency at Galves- 
ton), a common office, a common set of books, and as to a portion of their 
funds, a common bank account. When a policy or insurance obligation was issued, 
while it is true it was signed by the attorney in fact for each underwriter, and 
the obligation of each is limited, it is a common policy. The premiums of in- 
surance were paid into a common fund, and expenses and losses paid out of 
such fund. Each underwriter is legally entitled to his pro rata share of such fund, 

My time does not permit a review and a discussion of the authorities which 
I believe support this view, but the conclusion reached is that the Lloyd’s Agency 
at Galveston in 1928 was an association within the meaning of the Revenues Act 
of 1928, and actively engaged in the fire, tornado, hail, and floater insurance 
business. Hecht v. Malley, 265 U. S. 144, 44 S. Ct. 462, 68 L. Ed. 949; Pickering 
v. Alyea-Nichols Co. (C. C. A.) 21 F.(2d) 501; Burk-Waggoner v. Hopkins, 
269 U. S. 110, 46 S. Ct. 48, 70 L. Ed. 183; Hoadley v. Purifoy, 107 Ala. 276, 18 
So. 220, 30 L. R. A. 351; Thompson v. Schmitt, 115 Tex. 53, 274 S. W. 554; 
Lucas v. Extension Oil Co. (C. C. A.) 47 F.(2d) 65, at page 66, and cases there 
cited. 

Judgment will be entered that plaintiff take nothing as against defendant, and 
that plaintiff pay the costs of court. 


CARRIER & BRADDOCK, Inc., v. S. W. STRAUS & CO., Inc. S. F. 13466. 


Supreme Court of California. Aug. 28, 1931. 
2 Pacific Reporter (2d) 811. 


1. FRAUDS, STATUTE OF. 


Oral contract, if any, to place with insurance broker insurance on various 
buildings over period of years held within statute of frauds (Civ. Code, § 1624, 
subd. 1). 


Alleged oral contract between insurance broker and corporation, en- 
gaged extensively in business of underwriting and marketing mortgage 
bond securties floated for building and construction of apartment houses, 
hotels, and office buildings, required broker to invest or procure invest- 
ment of money in corporation’s securties and corporation to place in- 
surance with broker under stated conditions and arrangements. Agree- 
ment, according to broker, was to continue over period of years and 
was not to be performed within a year from the making thereof, and 
could not from nature of subject-matter have been performed within one 
year. 

(For other cases, see Frauds, Statute of, Dec. Dig. § 44[3].) 
4. INSURANCE. 


Insurance broker, on losing license thereby rendering performance of contract 
impossible, held estopped to claim breach of contract to place insurance with it, 
precluding recovery of subsequent commissions. 

(For other cases, see Insurance, Dec. Dig. § 106.) 

In Bank. 

Appeal from Superior Court, City and County of San Francisco; Michael J. 
Roche, Judge. 

Action by Carrier & Braddock, Inc., against S. W. Straus & Co., Inc. From 
a judgment of nonsuit, plaintiff appeals. 

Affirmed. 

Knight, Boland & Christin, of San Francisco, for appellant. 
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Leslie C. Rogers, J. M. Mannon, Jr., and McCutchen, Olney, Mannon & 
Greene, all of San Francisco, for respondent. 

PRESTON, J. 

The judgment of nonsuit herein is affirmed. Two of the many reasons which 
seem to justify the action of the court below will be found in the brief narrative 
following : 

The action is by plaintiff corporation, an insurance broker, for damages by 
way of loss of prospective profits in the form of commissions which were to 
accrue over a period of fifteen years, lost to it because of the failure of defend- 
ant corporation to place through it the insurance on apartment house and _ hotel 
structures under its control during said period of time. 

Plaintiff, at all times herein prior to July 1, 1924, was a licensed insurance 
broker, but after said date it did not secure such license. It was a one-man cor- 
poration, being the alter ego of one Craig Carrier. Defendant corporation was 
engaged extensively in the business of underwriitng and marketing mortgage bond 
securities, floated principally for the building and construction of apartment houses, 
hotels, and office buildings, and it was extensively engaged in such business on 
the Pacific Coast. But to protect the security behind the bond issues it was 
sponsoring, defendant controlled the amount and classes of insurance in force 
upon the structure both during the construction period and thereafter during 
the period representing the life of the bond issue, which was usually about fifteen 
years. Defendant apparently also had an insurance department of its own, but 
frequently in insurance matters dealt through other brokers, requiring such 
brokers, however, to surrender to it one-half of the commissions customarily re- 
ceived on such insurance business. 


On October 25, 1921, plaintiff wrote defendant soliciting “fidelity and surety 
insurance” on a “reciprocity basis” and concluded by soliciting authority to act 
as defendant’s “insurance brokers,” stating it “would place buying and selling 
orders for securities” with it. This letter brought a visit from a representative 
of defendant, and evidently the parties reached some understanding respecting 
the insurance on a contemplated apartment house building to be erected at the 
southeast corner of Powell and Sacramento streets, San Francisco, and to be 
known as the Francesca building. This is evidenced by a letter of November 10 
in which plaintiff wrote defendant confirming the arrangement as covering the 
fire, compensation, liability, and surety bond insurance. In this letter appeared the 
following: “In consideration of our handling this insurance as the owner’s or 
your brokers the writer hereby places an order with you for $5,000.00 of your 
7% bonds; long maturities are preferable and at an early date the particular bond 
and maturity will be arranged.” 


On November 14, 1921, defendant replied to this letter, making no dissent 
from its terms except to say that it had its own insurance department: “We, 
however, will divide the regular commissions due us for the placing of this 
business, with your firm, which is the basis we use in the placing of all of our 
insurance on the Pacific Coast.” During the period between this time and the fall 
of 1924, plaintiff and defendant did some brokerage business together, and plain- 
tiff’s commissions were $5,953.88, half of which it gave to a person designated 
by defendant. During this period also plaintiff subscribed to bond issues being 
marketed by defendant to the extent of some $65,000 and instigated purchases 
of such issues by others to the extent of $24,000. It is clear that during this 
period of time defendant was not allowing plaintiff to place the insurance on all 
the buildings it was financing or, indeed, all the kinds of insurance on any one 
building at all. However, on August 12, 1924, it became evident that a disagree- 
ment was about to arise concerning the arrangement between the parties. On 
August 21, 1924, plaintiff undertook to put its oral understanding with defendant 
into the form of a letter, the important clause of which was as follows: “It 
is that we were, and are, to have the complete insurance both during the con- 
struction, and for the life of the bonds after completion, on some building 
financed by you over which you have the control of the insurance (on building 
equivalent to Francesca Apartment Building and in proportion to less or more 
expensive building) for every $5,000.00 of bonds purchased by us, or through our 
influence (with the exception of the Senator Hotel, on which a special arrange- 
ment was made) we, in turn, to pay to you one-half of the regular commission,” 
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Defendant repudiated this claim at once. This suit followed in which the ex- 
istence of such an understanding was put in direct issue. The essence of plain- 
tiff’s claim is that said bond purchases authcrized it to receive the commissions on 
sixteen existing or future buildings yielding commissions during fifteen years, 
equivalent in amount to those that might be yielded to the brokers who handled 
the placing of insurance on the Francesca building. Plaintiff for some reason did 
not even handle that business for defendant nor purchase the specified bonds. 
The damages arrived at in this highly uncertain, hearsay, and speculative manner 
were to be the sum of $155,000, one-half of which sum was made the prayer of 
the complaint. The answer denied plaintiff’s claims in toto as to the contract, 
and pleaded the absence in plaintiff of a license to act as a broker, setting up 
also the statute of limitations and finally offering to repurchase at cost all bonds 
purchased by plaintiff or at his instigation. 

The case went to trial. Plaintiff's evidence consisted largely of his own testi- 
mony. He testified to the existence of an understanding in all respects similar 
to that claimed in the letter above quoted. At the conclusion of his evidence, de- 
fendant moved for a nonsuit upon a variety of grounds. This motion was granted, 
and a formal judgment was entered. Plaintiff has appealed therefrom. 

It will be noted at the outset that the so-called reciprocity agreement con- 
tended for by plaintiff rests entirely in parol. The writings passing between the 
parties related only to certain specific structures and dealt not at all with any 
general understanding between them. If it be assumed that the contract was in 
existence between the parties, a breach thereof did not occur until August, 1924. 
It has been noted above, however, that on July 1, 1924, plaintiff ceased to be a 
licensed insurance broker under the laws of this state and was not such broker 
at the times herein involved subsequent to said date. 


It is the contention. of defendant that the contract is too vague and uncertain 
to be enforceable. As we understand it, plaintiff’s testimony, giving it the most 
favorable construction allowable, is that, for each $5,000 purchase of bonds 
through defendant, defendant was to give to it the placing of insurance of ail 
classes on some structure, which insurance would yield substantially the equivalent 
in commissions to the insurance carried by said Francesca apartments, on which 
structure a bond issue of some $500,000 was placed, the period ot harvest to be 
fifteen years. It must be evident that such a contract is vague and speculative, and 
also that the existence of such a contract taxes greatly human credulity—that 
the mere subscription to a one one-hundredth part of a bond issue, presumably 
worth and marketable at par, could bring about such far-reaching and compre- 
hensive privileges with such continuing emoluments. 

[1] We do not feel called upon, however, to dwell upon this contention, for 
defendant urges that, inasmuch as the contract by its very nature was not to be 
performed within one year, and inasmuch as plaintiff’s duties thereunder were 
not to be performed within one year, the statute of frauds comes into operation 
and renders such an agreement, if admitted to exist, unenforceable. The reply 
made to this contention is that all plaintiff iad to do was to subscribe for bonds 
to the extent of $5,000 for any one issue and its duty in that respect was thereby 
performed; hence the statute of frauds would not operate. 


It is clear, however, that the insurance required by defendant during con- 
struction and thereafter during the life of the bond issue was of various types, 
such as fire, earthquake, boiler, plate glass, elevator, workmen’s compensation, 
public liability, property damage, surety bonds, fidelity bonds, etc. The period 
of the bond issue being for approximately fifteen years it is clear that, with 
respect to renewals, changes in rate, and other matters relating to such insurance, 
the active constant attention during the whole period on the part of plaintiff, in 
order to earn its compensation, was required. In other words, it is too clear for 
controversy that plaintiff did not, by its mere subscription to the bond securities, 
end its duties to the defendant, and the statute of frauds does apply. Section 
1624, subd. 1, Civ. Code. This section provides that “an agreement that by its 
terms is not to be performed within a year from the making thereof” is invalid 
unless the same, or some note or memorandum thereof, ‘s in writing and sub- 
scribed by the party to be charged, or by his agent. It is apparent also that the 
contract, by its terms, was to be a continuing one and could not from the nature 
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of the subject-matter have been-performed within one year. For this reason also 
it is within the statute of frauds. 

[2, 3] The objection that raising the question of the statute of frauds for 
the first time on the motion for nonsuit came too late cannot be allowed. The 
point could have been raised by a motion to strike after the reception of the 
evidence. Hanley v. Murphy, 70 Cal. App. 157, 232 P. 767. The cause was in no 
different condition when the motion for nonsuit was made. If plaintiff was em- 
barrassed in any way by the delay in the making of the point, it could have 
sought a reopening of its case: But nothing is urged to show such prejudice or 
that it was denied the privilege of reopening the cause. 

[4] We think it is equally clear that, when plaintiff prior to any breach of 
the contract and on July 1, 1924, ceased to become a licensed broker, it thereby 
placed itself where it could not insist upon performance of the contract by de- 
fendant. This follows from the observations made above, for, if its services were 
required during the full period of the mortgage upon the property, it should 
have maintained itself in a position to carry out its duties, and its failure or 
neglect to maintain such status estops it to claim a breach of the contract on 
the part of defendant, and, moreover, would prevent the collection of commissions 
on insurance placed subsequent to said date. 

We are satisfied to rest our views upon the matters above set forth without 
entering into further discussions. 

We concur: Waste, C. J.; Langdon, J.; Seawell, J.; Curtis, J. 


CONWAY, Superintendent of Insurance, v. NORTH SIDE LUMBER CO., Inc. 
SAME v. TURBOW. 


SAME v. LICHTENSTEIN. 


Municipal Court of City of New York, Borough of Manhattan, Sixth District. 
Sept. 4, 1931. 
252 New York Supplement 476. 
2. INSURANCE. 

Superintendent of insurance, as liquidator of insurance company, occupies 
status of receiver previously appointed in liquidation proceedings (Insurance 
Law, § 63, subds. 3, 6). 

(For other cases, see Insurance, Dec. Dig. § 70.) 

4. INSURANCE. 

Statute vesting superintendent of insurance with right of action, and fixing 
policyholders’ liabilities as of date of order directing liquidation of insurance 
company, refers to rights and liabilities existing on such date (Insurance Law, 
§ 63, subd. 6). 

(For other cases, see Insurance, Dec. Dig. § 71[1].) 


5. INSURANCE. ; 

Liability to assessment against policyholders is secondary and contingent on 
insufficiency of assets of corporation to pay debts (Insurance Law, § 346). 

(For other cases, see Insurance, Dec. Dig. § 55.) 


Separate actions by Albert Conway, Superintendent of Insurance of the 
State of New York, as liquidator of the Motor Car Mutual Fire Insurance Com- 
pany, against the North Side Lumber Company, Incorporated, Leo Turbow, and 
Julius B. Lichtenstein for a first call of statutory liability levied by plaintiff, 
under policies issued to respective defendants. 

Judgment for plaintiff. 

Joseph G. Bill, of New York City, (Pinckney Estes Glantzberg, of New 
York City, of counsel), for plaintiff. 

Morris Hillquit, of New York City, for defendants North Side Lumber Co. 
Inc., and Turbow. 

I. Montefiore Levy, of New York City, for defendant Lichtenstein. 

Ener, J. 


The Motor Car Mutual Fire Insurance Company was a mutual insurance 
company, operating under article 10-A. of the Insurance Law of this state (sec- 
tion 320 et seq.). It was placed in liquidation by an order of the Supreme Court 
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of this state, dated and entered March 7, 1922, upon applicaticrr of the superin- 
tendent of insurance. He immediately thereafter took possession of its books, 
records, assets, and other property. On or about March 13, 1922, a notice of 
liquidation of said company was forwarded to all policyholders, creditors, and 
other persons who appeared and were interested in the affairs of the company, 
advising those who held claims against it to file with him a proof of claim there- 
for on or before May 1, 1922. Immediately after the mailing of this notice of 
liquidation the superintendent commenced an audit of the books of the company 
to determine the amount of money necessary to* pay its liabilities, and as a 
result of such audit, a first report, audit, and petition, was filed in the New York 
county clerk’s office on December 30, 1922. A notice of the filing thereof and 
a notice of motion to confirm and also a notice of the amount of assessment 
due from members was mailed to all policy holders and to all persons who had 
filed proof of claim. On April 2, 1923, an order was made and entered in said 
Supreme Court, confirming, in all respects, the petition, report, audit, and as- 
sessment roll thereto annexed. The defendants, members and policyholders of 
the company, failed to pay the assessment levied against them by said order of 
confirmation. 

On February 19, 1929, a summons was served on defendants North Side 
Lumber Company, Incorporated, and Turbow, and on the defendant Lichtenstein 
on March 19, 1929. In each case the defense of the statute of limitations is in- 


terposed and relied on, the contention being that the tolling of the statute is 
to be reckoned from March 7, 1922, the date of liquidation, and not from April 
2,:4923;; 


; the date and entry of the order confirming the amount of the assess- 
ment previously fixed by the superintendent of insurance. 

The sole question involved is when the cause of action accrued. 

|1] Section 48, Civil Practice Act, so far as relevant, provides that (1) an 
action upon a contract obligation or liability, express or implied, except a judg- 
ment or sealed instrument, and (2) an action to recover upon a liability created 
by statute, except a penalty or forfeiture, must be commenced within six years 
after the cause of action has accrued. If the cause of action accrued on March 
7, 1922, the date of liquidation, and not on April 2, 1923, the date and entry of 
the order of confirmation of the amount of the assessment previously fixed by 
the superintendent of insurance, clearly the statute of limitations is operative 
and bars the actions. But I am unable to concur in the contention of the de- 
fendants. I think it inconsequential, so far as the tolling of the statute is con- 
cerned, whether the cause of action is founded upon contract or upon a liability 
created by statute, although it is clear that the plaintiff brings the action as one 
to recover upon a liability created by statute. I say this because the defendants 
knew and must be charged with knowing that when they entered the company 
as a mutual company, assessments could be levied up to twice the amount of, 
and in addition to, the cash premium written in the policy, for the purpose of 
paying losses. The law so provides, and so does the policy. Section 346, In- 
surance Law; Beha v. Weinstock, 247 N. Y. 221, 160 N. E. 17. 

{2, 3] Section 63, Insurance Law, authorizes the superintendent of insur- 
ance, under the supervision of the court, to liquidate insurance companies. In 
re Casualty Company of America, 244 N. Y. 443, 155 N. E. 735. 


This was for- 
merly accomplished by 


receivers specially appointed, but is now delegated to 
the superintendent of insurance (In re Casualty Company of America, supra), 
subject, however, to the approval of the court. The cautious phrases employed 
are indicative enough that the superintendent does not act entirely independently 
and without restriction, but, rather, that his acts must receive the approbation 
of the court before they become final, conclusive, and binding. Thus, in sub- 
division 3 of section 63, while it provides that the liquidation may be made by 
and under the direction of the superintendent, it is to be observed that he may 
only deal with the property and business of the corporation, “as the court or 
the justice * * * may direct.” And by subdivision 6. thereof, he may engage 
assistants, but their compensation and all expenses of conducting the liquida- 
tion are “subject to the approval of the court. * * *” Receivers, conservators, 
or liquidating agents are of but one category, whatever the nomenclature em- 
ployed, and the superintendent of insurance, as a liquidator, occupies but the 
status of a receiver; indeed, he is the substitute and succesor of the receivor 
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heretofore specially appointed in such liquidation proceedings. In re Casualty 
Company of America, supra. It is a general rule that the acts of receivers or 
those occupying that position are subject to the approval of the court (53 Corpus 
Juris, pp. 139, 143. 144), and this power of supervision by the court is a necessary 
incident to its proper direction of the course of liquidation (In re Casualty 
Company of America, supra). 

Section 63, subdivision 3, provides that the superintendent “shall be vested 
by operation of law with title to all of the property, contracts and rights of 
action of such corporation as of the date of the order so directing him [them] 
to liquidate.” And, further, “The rights and liabilities of any such corporation} 
and of its creditors, policyholders, stockholders and members, and of all other 
persons interested in its assets, shall, unless otherwise directed by the court, 
be fixed as of the date of the entry of the order directing the liquidation of 
such corporation in the office of the clerk of the county wherein such corpora- 
tion had its principal office for the transaction of business upon the date of the 
institution of proceedings under this section.” 

[4] It is this language of the statute which gives rise to the dispute as to 
when the tolling of the statute begins. But the phrases that the superintendent 
becomes vested with “rights of action” “as of the date of the order” directing 
liquidation, and that “the rights and liabilities” of “policyholders, stockholders 
and members * * * shall * * * be fixed as of the date of the entry of the order 
directing the liquidation,’ mean and refer, I think, to rights and liabilities on 
that date actually existing and matured, and not those which can only there- 
after come into being, resulting from subsequent approval and confirmation by 
the court of actions previously asserted or done by the superintendent. 

[5] Section 346, Insurance Law, provides for a fund to pay losses, and that 
if the corporation is not possessed of admitted assets above its unearned pre- 
miums, sufficiert for the payment of the incurred losses and expenses as esti-, 
mated or determined, it shall make an assessment for the amount needed to 
pay such losses and expenses upon the members liable to assessment therefor, 
in proportion to their several liability, and shall not be less than an amount 
equal to twice the amount of, and in addition to, the cash premium provided for 
in the policy. The only funds to pay insurance losses come from the premiums 
or assessments. Beha vy. Weinstock, supra. This liability is secondary and con- 
tingent upon an insufficiency in the assets of the corporation to pay its debts. 

[6] The superintendent, when he took over the company for liquidation, 
pursuant to the order of liquidation, became vested with all the rights the com- 
pany had on that date, and such other and additional rights as inured to him 
by virtue of sections 63 and 346 of the Insurance Law. Pursuant thereto, he 
prepared a report showing an assessment was necessary in the amount recom- 
mended for approval of the court. This proceeding in the Supreme Court, for 
an assessment, was, in effect, a proceeding to accomplish two purposes: First, 
to obtain approval of the report of the necessity for an assessment; and, second, 
if found necessary, to definitely fix the amount which the policyholders would 
be required to pay. Until these things were done, which could only be evidenced 
by an order of approval or confirmation, the cause of action against the policy- 
holder did not accrue although ‘his obligation was assumed at the time he 
tered the mutual company. Beha v. Weinstock, supra. 


Upon the fixing of the assessment by the superintendent, as liquidator, the 
defendants’ obligation was to pay this amount, but only provisionally, subject to 
approval by the court; but until then he was under no legal necessity to pay 
anything until his obligation to pay had become complete; and until then the legal 
effect of the assessment by the superintendent was but a mere naked assertion. 
The obligation to pay did not become complete until the assessment was ratified 
by the court, and the cause of action did not accrue until the order of confirma- 
tion was made. “The time when ‘the cause of action has accrued,’ as that term 
is used in those provisions of the Code of Civil Procedure limiting the periods 
within which actions must be commenced, means the time when the plaintiff first be- 


came enabled to maintain the particular action in question.” Cary v. Koerner, 
200 N. Y. 253, 258, 93 N. E. 979, 982. 


Under the provisions of the statute, the acts of the superintendent, being 
subject to the approval of the court, the fixing of the assessment by him required 


en- 
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confirmation to be effective, and hence it did not ripen into an established fact 
and into a definite sum until that time. Therefore the assessment “became a 
legal claim against the defendant at the date of the confirmation of the report 
of the liquidator and of his assessments made therein.” Conway v. Kaupff, 139 
Misc. Rep. 154, 155, 247 N. Y. S. 717, 718. In Conway v. Plank, 136 Misc. Rep. 
403, 404, 243 N. Y. S. 215, 216, the court employs the expression “the right of 
action for the assessment did not accrue until the assessment was determined 
and levied,” and it is said this view is inconsistent with that in Conway v. Kaupff, 
supra, holding that the assessment becomes a legal claim against the defendant 
at the date of the confirmation of the report of the liquidator and of his assess- 
ments made therein. I think, however, that the court intended in Conway v. 
Plank, supra, that the determination and levy of the assessment was subject to 
the approval of the court, though not so expressed; this is seemingly so from 
the view so expressly stated in the later case of Conway v. Kaupff, supra, in 
which view I concur. 

[7] To my mind the conflict occurs from the omission to recognize that 
there is a broad distinction between the maturing of a liability as a prerequisite 
to the successful prosecution of an action for its enforcement, and the mere 
attaching of the liability itself. As to accrual of a cause of action, it is the 
general rule that it does not accrue within the statute of limitations until the 
plaintiff has a right of action. Cary v. Hatch, 91 Misc. Rep. 269, 154 N. Y. S. 
759. Here, the superintendent’s act of fixation of the assessment merely at- 
tached a provisional liability, which did not mature into a liability until con- 
firmation by the court; upon the happening of that event, eo instante, a right 
of action accrued, and the tolling of the statute of limitations began then, and 
not from the date of liquidation. 

The actions, therefore, are not barred by the statute of limitations, and 
plaintiff is, accordingly, entitled to judgment. 


OMMONWEALTH ex rel. BALDRIDGE, Atty. Gen., v. SPRING GARDEN 
. MUT. FIRE INS. CO. OF YORK. 


Appeal of FIRST NAT. BANK OF YORK. 
Supreme Court of Pennsylvania. June 27, 1931. 
156 Atlantic Reporter 342. 


1. INSURANCE. 


Mutual fire insurance company’s creditor attempting to force state liquidator 
to make assessment to repay loan to company was only required to show that 
money was lawfully borrowed (Act April 14, 1864, P. L. 419; Act April 2, 1856, 
P. L. 214, §§ 10, 11). 

In consequence of this rule, it was error to refuse to make any assess- 
ment for payment of note of mutual fire insurance company in liquida- 
tion in which notes were given for money borrowed from bank because 
bank failed to meet burden of proof by not showing that proceeds of 
notes were used to pay fire loss, proper expenses, or for other legal pur- 
poses during term of any particular policy. 

(For other cases, see Insurance, Dec. Dig. § 71[1].) 

2. INSURANCE. 

Difficulties in determining against whom assessment to pay notes of mutual 
fire insurance company in liquidation shall be made held not to preclude recovery 
on notes (Act April 14, 1864, P. L. 419; Act April 2, 1856, P. L. 214, §§ 10, 11). 

(For other cases, see Insurance, Dec. Dig. § 71[1].) 

3. INSURANCE. 

Term “expenses” in statute authorizing mutual fire insurance company to bor- 
row money to meet expenses held broad enough to include all other legal ex- 
penses as used in by-laws (Act April 14, 1864, P. L. 419; Act April 2, 1856, P. L. 
214, §§ 10, 11). 

The word “expenses,” as used both in statute and in the by-laws, are 
limited to object and purposes of company, and, company being mutual 
concern, and since liability requires assessment only’ against those who are 
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members when debt or obligation arose, such term as to liability must be 

so limited. 

(For other cases, see Insurance, Dec. Dig. § 57[1].) 

Appeal from Court of Common Pleas, York County; Henry C. Niles, Presi- 
dent Judge. 

Proceeding by the Commonwealth, on the relation of Thomas J. Baldridge, 
\ttorney General, for liquidation of the Spring Garden Mutual Fire Insurance 
Company of York, in which the First National Bank of York filed claim. From 
an adverse decree, claimant appeals. 

Reversed, and exceptions sustained, with directions. 

Argued before Frazer, C. J., 


Maxey, JJ. 


W. F. B. Stewart (of Stewart & Gerber), of York, for appellant. 


McClean Stock, V. K. Keesey, and Charles Reider, all of York, for appellee. 
KEPHART, J. 


and Walling, Simpson, Kephart, Schaffer, and 


The Spring Garden Mutual Fire Insurance Company, incorporated under the 
Act of April 14, 1864, P. L. 419, was subject to the provisions of the General Act 
of April 2, 1856, P. L. 211. Section 10 of the act of 1856 authorized the company 
to borrow money, and sections 6, 19, and 21 of the by-laws and the resolutions of 
January 7, 1899, and January 12, 1920, authorized the officers to borrow money to 
meet fire losses, expenses for any year, and for all other legal purposes and to 
assess the members therefor. By section 11 of the act, policyholders of mutual 
companies are made liable for all losses and expenses of the company to the 
amount of the premiums paid or agreed to be paid. The premium note given by 


the policyholder to the company required him to pay his proportion “of losses by 


fire, the necessary expenses of the company, and for all other legal purposes.” 
These payments were made through assessments. 


{1, 2] The First National Bank of York at various times between 1914 and 


1924 lent money on notes to the company. In March, 1927, the company was dis- 
solved and ordered liquidated. The liquidator allowed the bank’s claim, but re- 
fused to make any assessment for the payment of the notes. The court below 
sustained this action because the bank failed to meet the burden of proof by not 
showing that the proceeds of the notes were used to pay fire losses, proper ex- 
penses, or for other legal purposes during the term of any particular policy. In 
other words, the bank was required to prove the purposes for which the money 
was used and that particular policies were affected thereby before an assessment 
could be levied. The court below held the bank to too strict a duty. 

The situation must not be viewed as though the company were proceeding 
against policyholders but as a creditor pursuing the members. When a company 
sues, it has within its control all the evidence pertaining to this question. It knows 
or has the means of knowing how the money was applied, and, if to pay off losses 
by fire, which losses, or for what other purposes it was applied. When a creditor 
attempts to force the state liquidator to make an assessment, all that is necessary 
to show is that the money borrowed or credit given was within statutory author- 
ity of the company, and was lawfully borrowed or loaned. It would be grossly 
unfair to require the bank, before an assessment is made, to follow money law- 
fully borrowed, account for its application, or, in default, to refuse an assess- 
ment, thus precluding recovery. 

When policyholders are called on to pay the assessment, they are entitled to 
make any defense available. The assessment precludes nothing. We now merely 
decide that an assessment shall be made. The parties liable may be difficult of 
determination, but, as said in Stone v. Schiller Building & Loan Ass’n, 302 Pa. 
544, 153 A. 758, such difficulties cannot preclude recovery, and the liquidator will 
be required to assess those who may be held for liability under the law. 

[3] The term “expenses” in the act is broad enough to include all other legal 
purposes as used in the by-laws. Both are limited by the object and purposes of 
the company, and, as this is a mutual concern, and as liability requires assessment 
only against those who are members when the debt or obligation arises, these 
words dealing with liability must be so limited. 
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Decree reversed; the exceptions are sustained, and the liquidator is directed to 
make the assessment to be paid by policyholders; costs to be paid from the funds 
in the hands of the liquidator. 


LLOYDS OF TEXAS et al. v. BOBBITT, Atty. Gen. No. 11002. 
Court of Civil Appeals of Texas. Dallas. May 23, 1931. 
Rehearing Denied July 3, 1931. 
40 Southwestern Reporter (2d) 877. 
4. INSURANCE. 

Evidence held to show that Attorney General in seeking receivership for 
Lloyds Insurance Exchange, was acting at request of board of insurance commis- 
sioner (Vernon’s Ann. Civ. St. art. 5022). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

5. INSURANCE. 

In determining sufficiency of guaranty fund required for Lloyds Insurance 
Exchange, which determines solvency, notes of underwriters are not to be esti- 
mated (Vernon’s Ann. Civ. St. art. 5017b). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

6. INSURANCE. 

In determining solvency of Lloyds Insurance Exchange, funds contributed by 
underwriters and accumulated from business operations only are to be considered 
(Vernon’s Ann. Civ. St. art. 5017b). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

7. INSURANCE. 

Evidence held to establish insolvency of Lloyds Insurance authorizing pro- 
ceedings for receivership by Attorney General (Vernon’s Ann. Civ. St. art. 5017b). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

8. INSURANCE. 

In determining solvency of Lloyds Insurance Exchange, premiums overdue 
more than 90 days were properly eliminated from assets (Vernon’s Ann. Civ. St. 
art. 5017b). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

9. INSURANCE. ; 

In determining solvency of Lloyds Insurance Exchange, unsecured notes of 
different persons deposited by subscribers in lieu of cash held properly eliminated 
from assets (Vernon’s Ann. Civ. St. art. 5017b). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

10. INSURANCE. 

In determining solvency of Lloyds Insurance Exchange, unsecured open ac- 
count held properly eliminated from assets (Vernon’s Ann. Civ. St. art. 5017b). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

11. INSURANCE. : 

In determining solvency of Lloyds Insurance Exchange, prepaid rent for of- 
fice held properly eliminated from assets (Vernon’s Ann. Civ. St. art. 5017b). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

12, INSURANCE. ; 

In determining solvency of Lloyds Insurance Exchange, excess book value of 
securities deposited by underwriters over present value held not asset of exchange 
(Vernon’s Ann. Civ. St. art. 5017b). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

13. INSURANCE. rs 

In determining solvency of Lloyds Insurance Exchange, underwriters’ nonne- 
gotiable subscription notes not constituting part of guaranty fund held properly 
eliminated from assets (Vernon’s Ann. Civ. St. art. 5017b). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

14. INSURANCE. : ; 
In determining solvency of Lloyds Insurance Exchange, excess value of cor- 
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poration’s stock deposited in guaranty fund, over real value determined on infor- 
mation gathered from brokers, held properly eliminated from assets (Vernon’s 
Ann. Civ. St. art. 5017b). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

15. INSURANCE. 

Subscribers to Lloyds Insurance Exchange had burden of proof on motion to 
vacate receivership theretofore granted (Vernon’s Ann. Civ. St. art. 5022). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

16. INSURANCE. 

Report of examiners obtained by board of insurance commissioners in dis- 
charge of official duty held sufficient basis for proceeding for receivership over 
Lloyds Insurance Exchange (Vernon’s Ann. Civ. St. art. 5022). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

17. INSURANCE. 

Business of insurance, including insurance conducted under Lloyds plan, is 
quasi public and subject to regulation by state (Vernon’s Ann. Civ. St. art. 5016). 

(For other cases, see Insurance, Dec. Dig. §§ 3, 13.) 

18. INSURANCE. 

“License” authorizing Lloyds Insurance Exchange is mere privilege which may 
be withdrawn or limited by state at any time (Vernon’s Ann. Civ. St. art. 5016). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

20. INSURANCE. 

Examiner for insurance board waiving any claim he might have against 
Lloyds Exchange held not objectionable as receiver for exchange on ground of 
interest (Vernon’s Ann. Civ. St. art. 2294). 

(For other cases, see Insurance, Dec. Dig. § 13.) 

On Motion for Rehearing. 
22. INSURANCE. 

Lloyds Exchange becomes “insolvent” when minimum assets are either ex- 
hausted or fall below prescribed level (Vernon’s Ann. Civ. St. art. 5017b). 

(For other cases, see Insurance, Dec. Dig. § 13.) 


Appeal from District ‘Court, Dallas County; Towne Young, Judge. 

Proceedings by Robert Lee Bobbitt, Attorney General, against Lloyds of Tex- 
as and others. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Alvin M. Owsley and Renfro, Ledbetter & McCombs, all of Dallas, and Phil- 
lips, Trammell, Chizum, Price & Estes, of Fort Worth, for appellants. 

James V. Allred, Atty. Gen., Everett L. Looney, Asst. Atty. Gen. and Mc- 
Bride, O’Donnell & Hamilton, of Dallas, for appellee. 

Looney, J. 

The Attorney General of Texas instituted these proceedings against the 
Lloyds of Texas, an exchange organized to write insurance under the “Lloyds 
Plan,” the individual subscribers (53 in number), and their attorneys in fact. The 
suit was for the appointment of a receiver to wind up the affairs of the exchange 
under article 5022, R. S., as amended by an act adopted at the First Called Session 
of the Forty-First Legislature, c. 11, § 1 (Vernon’s Ann. Civ. St. art. 5022). 

On an ex parte hearing, held May 16, 1930, without notice to defendants, the 
district judge appointed W. D. Prince receiver, with authority to take charge of 
the assets of the Lloyds of Texas, collect its past-due accounts, and, under orders 
of court from time to time, to do and perform other and further necessary and 
proper acts. 


Defendants were cited to appear at the next regular (June) term of court, 
and show cause why the receivership should not be continued. The receiver quali- 
fied, took possession of all records, assets, and affairs of the association, and be- 
gan the active administration of his office. 

No appeal was prosecuted from this interlocutory order, nor did appellants 
appear during the June term, but at the October term (on December 9, 1930) filed 
a motion to vacate the receivership and to remove the receiver. On December 23, 
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1930, the motion was amended and, after hearing evidence, the court overruled 
both the motion to vacate, and to remove the receiver, from which appellants 
prosecute this appeal. 

[1] 1. Appellants challenge the correctness of the action of the court in ap- 
pointing the receiver, but, as that order was not appealed from, the matter is not 
before us for review. 

2. They deny that the Attorney General was authorized to bring the suit, be- 
cause not requested by the board of insurance commissioners to institute the pro- 
ceedings, that such request, if any, was made by the chairman of the board 

This contention is based on a provision of article 5022, supra, to the effect 
that, under circumstances named, “the affairs of such underwriters at Lloyds 
shall be wound up through receivership proceedings instituted by the Attorney 
General at the request of the Board.” 


[2-4] There are several reasons why, in our opinion, this contention must be 
denied: (a) The Attorney General alleged “that as provided by said article (5022) 
the Board of Insurance Commissioners has requested your petitioner in his capa- 
city as Attorney General of the State of Texas, to institute proceedings of re- 
ceivership for the purpose of winding up the affairs of the underwriters at Lloyds 
of Texas, and brings this proceeding by reason of such request.” Neither the le- 
gal capacity of the Attorney General to sue, nor his right to recover in the capa- 
city in which he sued, was challenged by sworn plea (article 2010, R. S. 1925, 
subds. 2 and 3); therefore, as the question was not raised by pleading, it is not 
properly before us for consideration. But, even if presented properly, in view of 
the evidence, we would be compelled to overrule the contention. The evidence 
shows satisfactorily that, in all official acts performed by Mr. Tarver, including 
the request to the Attorney General for the institution of these proceedings, he 
was acting for the board. After giving testimony in regard to an examination of 
the affairs of the Lloyds, made in the spring of 1930, and on receipt of the report 
of this examination, Mr. Tarver said: “We” (meaning the Board) communicated 
with the attorney in fact (of Lloyds), calling attention to the impairment of the 
guaranty fund, as disclosed by the report of the examiners, and called upon him 
to make good this impairment, which was not done; that the attorney in fact sent 
a lawyer to see “us” (the board) in regard to the matter, and in this connection 
he said: “There was some discussion and the result of the matter was the calling 
of the meeting of those subscribers at Dallas.” 

The meeting referred to was held at the Baker Hotel on April 14, 1930. Sub- 
scribers present, representing 71 per cent. of the whole, decided unanimously to 
turn the exchange over to the “insurance commissioner” for liquidation, and also 
canceled all outstanding powers of attorney. Thereupon Mr. Tarver, as chair- 
man of the board, took over the affairs of the exchange, but, doubting authority 
to liquidate in this way, unless authorized by all subscribers, he made an effort 
to obtain unanimous consent, and in this connection said: “I did not proceed with 
the liquidation because of the terms of the statute. Our view was that any one 
subscriber could raise objections to our undertaking to liquidate out of court. I 
tried to familiarize myself with the statutes. * * * Feeling that it was necessary, 
under the statute, unless we were able to get the consent of all subscribers to this 
procedure of liquidation, that court action was the only step left for the depart- 
ment to take, we asked for the appointment of a receiver under the orders of the 
court. The Attorney General was requested to file a petition of that character, 
which he did, resulting in the appointment of a receiver.” This evidence, in our 
opinion, shows that Mr. Tarver was representing the board, and throughout ex- 
pressed its will and executed its purposes. In the absence of evidence to the con- 
trary, the presumption will be indulged in support of the validity of official con- 
duct that neither the chairman of the board nor the Attorney General neglected 
any duty, but discharged same according to law. The contention that challenges 
the authority of the Attorney General to maintain the suit must be overruled. 

3. Appellants make the further contention that the guaranty fund of Lloyds 
of Texas was not impaired, nor was the exchange insolvent within the meaning of 
the statute: hence the court erred in refusing to vacate the receivership. 

The statute, article 5017b, enacted at the First Called Session of the Forty- 
First Legislature, c. 11, § 1, furnishes the following test of solvency: “In deter- 
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mining the solvency and arriving at the amount of net assets on hand belonging 
to underwriters at a Lloyd’s for the purpose of this chapter, there shall be con- 
sidered all the funds contributed to the Guaranty Fund by the Underwriters and 
the funds accumulated during the progress of the business and held for such un- 
derwriters by the attorney in fact, trustees or other officers. Underwriters at a 
Lloyd’s shall be deemed solvent when the net assets on hand shall meet the re- 
quirements of this Chapter (Arts. 5013—5023a) after deducting from its gross 
assets all outstanding liabilities, including reserve liabilities, and when the con- 
tributed guaranty fund at least to the minimum required herein shall be unim- 
paired.” 

[5, 6] In determining the sufficiency of the guaranty fund required to be main- 
tained by article 5017b, which, in its last analysis, determines solvency whether or 
not of the exchange under the statutory rule quoted above, notes of underwriters 
are not to be estimated; funds contributed by underwriters and those accumulated 
from business operations only are to be considered, and, although the notes of 
underwriters are gross assets of the exchange, they constitute no part of the 
minimum required to be on hand at all times for the immediate payment of losses, 
but belong to the reserve that may ultimately be drawn upon, if and when needed. 


The board caused the affairs of the Lloyds of Texas to be examined by 
Hutcheson-Smith-Prince & Harris, public accountants of Dallas, of which Mr. 
W. D. Prince, who performed most of the work of examination, is a member. 
The result of the examination was, on March 29, 1930, reported to Hon. W. A. 
Tarver, chairman of the board, giving the status of the exchange as of December 
31, 1929. As interpreted by the board, the report disclosed that the guaranty 
fund was exhausted, and that the exchange was insolvent. The testimony of Mr. 
Prince is to the effect that the guaranty fund was not only exhausted, but that 
liabilities exceeded the minimum prescribed by statute over $8,000. In these 
circumstances, Mr. Traver brought this condition of the affairs of the exchange 
to the attention of the attorney in fact, requesting that the insolvency be made 
good, which, however, was not done. Later, a call was issued to the under- 
writers for a meeting to be held at Dallas April 14, 1930. On the date named 
the meeting was held at the Baker Hotel, Mr. Tarver presided, the report of the 
examiners was laid before and explained by Mr. Prince to the assembled sub- 
scribers, and, after due consideration, the underwriters, representing 71 per 
cent. of the entire body, unanimously adopted resolutions to the effect that the 
insurance commissioner should take over the exchange and appoint an agent to 
take charge of its affairs, re-insure such policies as could be re-insured, cancel 
all undesirable risk, and otherwise liquidate the exchange, as in his judgment was 
to the best interest of the underwriters; they also canceled all outstanding powers 
of attorney, and concluded the meeting by extending a vote of thanks to the 
department of insurance for the manner in which the investigation had been 
handled, and for bringing the condition of the exchange to their attention. The 
attorney in fact was represented at the meeting, and acquiesced fully in this action 
of the underwriters. Thereupon Mr. Tarver took over the affairs of the ex- 
change and appointed Mr. Prince liquidating agent, who made an earnest effort to 
effect re-insurance of outstanding risks, but, failing in this, canceled all out- 
standing policies. 


As the Lloyds plan contains no provision for a liquidation of this kind, Mr. 
Traver thought unanimous consent of underwriters would have to be secured, so 
on April 29, 1930, he addressed a communication to the subscribers not present or 
represented at the meeting above mentioned, calling their attention to the action ta- 
ken at said meeting, told them the exchange was hopelessly insolvent, and suggested 
that, if they approved the action of the majority, they should so indicate by signing 
and returning the ratification sheet inclosed for that purpose, concluding the com- 
munication by saying that, unless he secured unanimous consent, “We shall be 
compelled to request the Attorney General to institute receivership proceedings, as 
provided by law.” In answer to this communication, all, except 5 per cent. of the 
whole, ratified the action taken at the Baker Hotel, but, as unanimous consent 
was not obtained, the board preceeded no further under the resolution. How- 
ever as the exchange was shown to be insolvent, within the meaning of the 
statute, and as reinsurance of its outstanding risks could not be effected, the board 
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acting through Mr. Tarver, requested the Attorney General to institute these 
proceedings for a rceiver, in order to wind up the affairs of the exchange. Mr. 
Prince was appointed receiver, and on May 19, 1930, made an audit, which re- 
vealed that the affairs of the exchange had not improved since December 31, 1929, 

[7] In view of the uncontradicted testimony of both Mr. Traver and Mr. 
Prince, and the further fact that the insolvency of the exchange was to all in- 
tents and purposes admitted by 95 per cent. of the subscribers, we are of opinion, 
and so hold, that its insolvency was satisfactorily, in fact overwhelmingly, 
established. 

4. Appellants contend that the court erred in admitting in evidence, over their 
objection, the report of the examiners and the explanatory testimony of Mr. 
Prince. Appellants based their objection on several grounds, but the crux of their 
contention is that, in order to show that the exchange was insolvent, the examiner 
arbitrarily eliminated $270,073.55 of its assets. 

[8-14] We cannot accept appellants’ view of this matter. The examiner elim- 
inated $6,741.21, the amount of premiums overdue more than 90 days. The tes- 
timony showed, without conflict, that in insurance circles throughout the country 
the rule obtains that premiums more than 90 days past due are not considered 
available assets for the payments of losses. We therefore think this amount was 
correctly eliminated. The sum of $5,125 was the amount of unsecured notes of 
different persons, deposited by subscribers in lieu of cash; these notes were un- 
secured other than by the personal worth of individual makers, and constituted 
neither cash nor “admissible securities,’ within the meaning of the statute, and 
were, in our opinion, properly eliminated. An unsecured open account for $200 
was condemned by the test just stated, and properly eliminated. The item of $800 
is the amount of rent for office space prepaid, and is in no sense either cash or 
an admissible security. The item of $29,024 represents the excess book value of 
certain securities deposited by underwriters over the pledged value, and was, in 
our opinion, neither primarily nor secondarily an asset of the exchange, but con- 
stituted simply an excess in the amount of securities deposited by subscribers, 
over the amount acquired by statute, and to which the exchange had no claim. 
The largest item eliminated is $198,800, the amount of underwriters’ subscription 
notes. These notes constituted no part of the guaranty fund, were nonnegotiable, 
bore no interest, were payable only as demanded by the attorney in fact to meet 
future exigencies of business, and therefore properly eliminated from considera- 
tion. The two items—$540 and $28,843.34—agegregating $29,383.34, represent th2 
excess value of corporation stocks deposited in the guaranty fund as convertible 
or admissible securities over its real or ascertained value. Appellants object 
strenuously to the method pursued by the examiner in ascertaining the value of 
these stocks. The examiner testified that his personal knowledge of the stocks 
was very limited, but that the inquiries made to ascertain these values were not 
limited; that very few of the stocks were listed, most of them being in closed 
corporations; that from his experience as an auditor he knew the real value of 
stocks is determinable from the value of property owned by the corporation; that 
they inquired of brokers and others possessing knowledge of the stocks, and upon 
information gathered in this way estimated the actual market value of the stock; 
and the difference between the value thus ascertained and the book values of 
these stocks is the amount of excess eliminated. Appellant’s main contention is 
that the method pursued in determining these values was improper, and that the 
testimony was inadmissible. 

[15, 16] The burden of proof, on the motion to vacate, was upon appellants, 
but they offered no evidence whatever to combat the case made by the Attorney 
General. The report of the examiners in evidence was obtained by the board in 
the discharge of official duty, and constituted sufficient basis, under the statute, 
for the proceedings that supervened. Mr. Prince was cross-examined fully by ap- 
pellants, and the report was offered in evidence in connection with his testimony. 
We think the evidence admissible and that the amount of excess was properly 
eliminated. 


But, even if it be conceded that the evidence as to the value of these cor- 
poration stocks was inadmissible, that the amount of the two items, to wit, 
$29,383.34, should have been considered a part of the guaranty fund, the result 
nevertheless would be the same, because the evidence, otherwise, showed con- 
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clusively that the minimum amount of assets ($60,000) required by statute (article 
5017, as amended by Acts 4lst Leg. [1929], 1st called Sess., c. 11, § 1 [Vernon’s 
Ann. Civ. St. art. 5017]) had been exhausted, and further that liabilities of the 
exchange exceeded the minimum by $8,015.39; so, even if the amount of these 
items had been credited to the guaranty fund, it would nevertheless have been 
impaired to the extent of $38,632.05. 

5. Appellants say that the amendments to the Lloyds plan, under which these 
recievership proceedings were begun, do not apply to or effect the business of 
the Lloyds of Texas, because it was organized under the law as it existed 
prior to the adoption of said amendments. The contention is to the effect that 
when organized, the underwriters were required to maintain a guaranty fund of 
only $40,000 in order to write two kinds of insurance, whereas under the amend- 
ment they are required to maintain a guaranty fund of $70,000 to conduct the 
same character of business; that this placed upon them a burden they had not 
assumed in the original organization; that no provision of the former plan 
authorized a receivership proceedings by the Attorney General, at the request 
of the insurance board, and, as they did not obtain renewal of license under the 
amended statute, the same is not applicable to them, and, if enforced as to them, 
the effect will be to impair obligations of their contracts, and for these reasons 


appellants say that the receivership proceedings were not originally authorized, 
and should on motion have been vacated. 


{17, 18] It is generally recognized that the business of insurance, being quasi 
public, is subject to regulation and control by the state. 14 R. C. L. 857, and 
authorities cited. This doctrine is also applicable to insurance business conducted 
under the Lloyds plan. 38 C. J. 160 § 12, and authorities cited. Insurance, under 
the Lloyds plan, is authorized in this state only under license issued by the in- 
surance board (article 5016, as amended by Acts 4Ist Leg. [1929], Ist called 
Sess., c. 11, § 1 [Vernon’s Ann. Civ. St. art. 5016]), without which insurance con- 
tracts on behalf of underwriters is not authorized. The license is neither a con- 
tract nor a charter, but a mere privilege granted by the state, and as such may 
be withdrawn, modified, or limited at any time. In the instant case, the minimum 
guaranty fund required when the attorney in fact of Lloyds of Texas was licensed 
was $40,000; thereafter, by amendment effective August 21, 1929, the minimum 
was increased to $60,000, and the same act introduced a provision (article 5022) 
making it the duty of the Attorney General, on request of the insurance board, 
to institute proceedings to wind up the affairs of an insolvent Lloyds. 


[19] We do not think it can be correctly said that these changes in the 
statute impaired any contractual obligation, because the license issued under the 
former plan was held in subordination to the right of the Legislature to pre- 
scribe other and different regulations at any time, or to withdraw altogether the 
privilege of conducting an insurance business under the plan. The doctrine ap- 
plicable to the situation in hand is, in our opinion, correctly stated in 17 R. C. L. 
476, 477, § 5, as follows: “* * * Following the general principle that a 
license is not a contract, it is clear that it does not in itself create any vested 
right, or permanent right, and that free latitude is reserved by the Legislature 
to impose new or additional burdens on the licensee, or to alter the license, or 
to revoke and annul it. And this is the general rule notwithstanding the ex- 
penditure of money by the licensee in reliance thereon, and regardless of whether 
the term for which the license was given has expired. * * *” To the same 
effect see the following: 6 R. C. L. 199, § 195; Texas, etc., v. Gross, 60 Tex. 
Civ. App. 621, 128 S. W. 1173, 1175; State v. Bank of Mineral Wells (Tex. Civ. 
App.) 251 S. W. 1107, 1112; Jefferson, etc., Co. v. Tarver (Tex. Com. App.) 
29 S. W. (2d) 316; German, etc., Co. v. Lewis, 233 U. S. 389, 34 S. Ct. 612, 
58 L. Ed. 1011, L. R. A. 1915C, 1189, and authorities cited in note; Norfolk, etc., 
Co. v. Public Service Commission, 265 U. S. 70, 44 S. Ct. 439, 68 L. Ed. 904; 
City of Dayton vy. City Railway Co. (C. C. A.) 16 F.(2d) 401; Knox v. Lee, 
Parker v. Davis (Legal Tender Cases) 12 Wall. 457, 20 L. Ed. 287, 311; Com- 
monwealth v. Vrooman, 164 Pa. 306, 30 A. 217, 25 L. R. A. 250, 44 Am. St. Rep. 
603; State ex rel. Attorney General v. Massillon, 110 Ohio St. 320, 143 N. E, 
894. We therefore overrule the contention that appellants are not amenable to and 
controlled by the Lloyds plan, as amended. 


Appellants also complain because the court refused to remove W. D. Prince, 
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receiver, because of disqualification. Article 2294, R. §. 1925, provides that 
“* * * no party, attorney, or any person interested in any way in an action 
for the appointment of a receiver shall be appointed receiver therein.” 

[20] The contention is that Prince was interested as a creditor; that his firm 
held a claim for services rendered the board in examining the affairs of the ex- 
change, which, under the law, was chargeable against the underwriters. We do 
not think Prince was a creditor in a commercial sense, nor interested within the 
meaning of the statute. Crawford v. Crawford (Tex. Civ. App.) 163 S. W. 115. 
The examiner’s claim for compensation was primarily against the insurance board 
and per force of statute chargeable against the underwriters. However that may 
be, this question is out of the case, because Prince waived any claim he might 
have against the Lloyds, and stated specifically, both in pleading and testimony, 
that he had made no claim against appellants and would make no charge other 
than for services rendered as receiver. 

We have given careful consideration to all assignments and propositions, and, 
finding no reversible error, the judgment of the court below is affirmed. 

Affirmed. 

On Motion for Rehearing. 

In paragraph 14 of their motion for 1ehearing, appellants contend that we 
erred in holding that the board (insurance commissioners) interpreted the report 
of W. D. Prince, examiner, made to W. A. Tarver, chairman, as disclosing that 
the guaranty fund of the exchange was exhauseted, and showed a condition of 
insolvency. Appellants say: “Such holding and finding of fact by the Court 
of Civil Appeals is unsupported by and contrary to the evidence of the plaintiff 
being the appellee herein.” We based this conclusion upon the testimony of Mr. 
Tarver, who said: “I remember having an examination made of the Lloyds of 
Texas in the springs of 1930 in the course of my official duties. The firm of 
Hutchinson-Smith-Prince & Harris made the examination and the report of that 
firm was submitted to my office. Upon receipt of that report, we communicated 
with the attorney in fact, calling attention to the fact that the report disclosed 
an impairment of the guaranty fund, and calling upon him to make it good, but it 
was not made good.” In a letter written April 19, 1930, to certain underwriters 
who failed to attend the meeting at Dallas April 14, Mr. Tarver said: “This 
department’s audit reveals a hopelessly insolvent condition.” In view of this and 
other evidence disclosed by the record, there can’ be no question but that the 
board proceeded on the idea that the report of the examiners revealed the 
insolvency of the exchange. 

In paragraph 15 appellants say: “The court erred in holding that, the 
testimony of Mr. Prince was to the effect that the guaranty fund was exhausted, 
and that the liabilities exceeded the minimum prescribed by the statute by $8,000, 
for the reason that Mr. Prince did not so testify and there is not a scintilla of 
testimony in the records to support such a finding by the Court of Civil Appeals.” 

[21] A scintilla of evidence means a mere spark, a trifle: hence to charge 
that the court arrived at the conclusion in question “without a scintilla of evidence” 
is tantamount to saying that, we acted without any evidence whatever. The 
conclusion to which appellants leveled the criticism is this, we said: “The testi- 
mony of Mr. Prince is to the effect that the guaranty fund was not only 
exhausted, but that liabilities exceeded the minimum prescribed by statute over 
$8,000.” Appellants’ allegations that Prince did not testify as stated, and that 
our finding in this respect is “without a scintilla of evidence to sustain it,” are, 
in the light of Prince’s uncontradicted testimony, reckless and unwarranted, for 
Prince said: “My report, together with the analysis of the affairs of the Lloyds 
of Texas, disclosed the condition of the reserve fund, the guaranty fund. The 
assets of the company lacked $8,000 amounting to as much as the liabilities. The 
report shows that the guaranty fund, which should be $60,000, as required by 
law, instead of having the $60,000 it shows theres was no guaranty fund, but 
that the liabilities exceed the assets by $8,015.39, as reflected by the records of 
the company.” 

In several paragraphs, appellants insist that we erred in finding that the board 
of insurance commissioners, through Mr. ‘Tarver, chairman, requested the 
Attorney General to institute these proceedings. They say the uncontradicted 
testimony shows that Mr. Tarver acted independently of the board, and that the 
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plural form of pronouns appearing in his testimony—such as “we,” “us,” and 
“our’—related to the joint action of Tarver, and Mr. Dexter Hamilton, associate 
counsel, and did not refer to the joint action of Tarver and other members of 
the insurance board. We do not think Tarver’s testimony is susceptible of the 
construction contended for by appellants; on the contrary, as stated in the 
original opinion, we think the testimony shows that throughout Tarver acted in 
conjunction with other members of the board. 

[22] The contention is further made that we erred in holding that the notes 
of subscribers held by the exchange could not be taken into consideration in 
determining the question of its solvency. We probably used inapt language: 
what we meant is, that under the arbitrary rule adopted by the Legislature 
(article 5017b) a Lloyds Exchange becomes insolvent when its minimum assets 
are either exhausted or fall below the prescribed level. While notes of under- 
writers are gross assets, they constitute no part of the guaranty fund, and cannot 
be considered in determining the sufficiency of the minimum assets required, at 
all times, for the payment of losses. The language of the original opinion will 
be corrected to conform to this idea. 

After due consideration, we find no merit in appellants’ motion for rehearing 
and the same is overruled. 

Overruled. 
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A) assesses 


Limited, Wasserman v. (Ohio 


TOPICAL INDEX 


3. POWER TO CONTROL AND REGULATE. 
—State’s police power may be invoked in aid of rights growing out of relations of 
insured and insurer. American Liberty Mutual Ins. Co. v. Washington (U. S.) 
+. CONSTITUTIONAL AND STATUTORY PROVISIONS. 
Act imposing occupation tax on insurance agents of $10 for each county in which 
business is transacted held not void as violating constitutional requirement of uni- 
formity; act imposing occupation tax on insurance agent of $10 for each county 
in which business is transacted held not unconstitutional as discrimination in favor 
of adjusters; act imposing occupation tax on insurance agents is not based on 
arbitrary, confiscatory, or unreasonable classification. Exemption of railroad ticket 
igent selling insurance from $10 occupation tax on insurance agents held not void; 
exemption of railroad ticket agent selling insurance from $10 occupation tax on insur- 
ance agents held not based on unreasonable classification. Act imposing occupation 
tax on insurance agents, officers, or adjusters, is not unconstitutional as abritrary 
and confiscatory; act imposing occupation tax on insurance agents, adjusters, and 
officers is not unconstitutional as granting privileges and immunities to certain citi- 
zens not enjoyed by insurance agents; act imposing occupation tax on insurance 
agents $10 for each county in which business is transacted does not deny 


act imposing occupation tax on insurance agent of $10 for each county in which business 


is transacted held not to deny insurance agents equal protection of laws. Brannon 
et al. v. Harrison, Comptroller General. (Ga.) 
4—Statute relating to rights of 


I. Control and Regulation in General. 
§ 
3 


due process; 


beneficiary and his representatives to insurance money 
is against insured’s representative and creditors held not 


‘ retroactive. In re Czarniak’s 
cn. YX.) 

4—Foreign corporation, lawtully within state and authorized to do business therein, may 
invoke equal protection clause. State cannot deprive foreign corporation, lawfully 
within state and authorized to do business therein, of equal protection of laws. State 
statute, so far as requiring foreign fire insurance companies, licensed to transact 
business within state, to pay $500 annual license fee for each additional agent, while 
domestic companies pay only $2, held void as denying equal protection of laws. North- 
western Nat. Ins. Co. of Milwaukee, Wis. v. Lee. (U. S.) 

§ 7. LICENSE FEES AND TAXES. 

7—Foreign corporation, permitted to enter state and engage in business, has right to invoke 
equal protection clause, whether unjust discriminations arise under prior or subsequent 
legislation. State statute, requiring fire insurance companies to pay $500 fee for each 
additional agent, if applying to both foreign and domestic companies, held unreasonable 
and unconstitutional interference with right of companies to transact business. North- 
western Nat. Ins. Co. of Milwaukee, Wis. v. Lee. (U. S.) 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12—Services rendered by attorneys in introducing insurance agent to prospective customer 
held not exclusively within insurance agent’s business as to preclude recovery for 
services. Manhattan Life Ins. Co. et al. v. Boykin. (Ga.) 

12—Ordinance levying occupational tax on insurance business held valid and applicable 


to agent of foreign insurer also acting as imsurance broker. Stredelman v. City of 
Cincinnati et al. (Ohio.) 


1506 





Topical Index 


12—One engaged in business of insurance broker held subject to occupation tax under 
ordinance. It is a question of fact whether insurance agent is engaged in his own 
business or is part of organization of principal, as regards occupation tax. Evidence 
held to show insurance agent seeking to avoid occupation tax was engaged in busi- 
ness of his own within terms of ordinance providing for tax. Stredelman v. City 
of Cincinnati et al. (Ohio.) . Brn cinak aides : , ee: 

12—As respects license, corporation with sufficiently broad charter powers may act as 
agent for insurance company, unless specifically prohibited by statute. Statutes do not 
prohibit licensing of corporation to act as agent for fire, marine, or casualty insur- 
ance company. James N. Tardy Co. v. Tarver et al. (Tex.) ......... 2:4 ahaa 

§ 13. LLOYDS ASSOCIATIONS. 

13—Each “underwriter” under ‘“‘Lloyd’s plan” is entitled to pro rata share of common 
fund constituted by premiums. Harris v. United States. (U. S.) : 1476 

13—Evidence held to show that Attorney General in seeking receivership for Lloyds 
Insurance Exchange, was acting at request of board of insurance commissioner. In 
determining sufficiency of guaranty fund required for Iloyds Insurance Exchange, 
which determined solvency, notes of underwriters are not to be estimated. In de- 
termining solvency of Lloyds Insurance Exchange, funds contributed by underwriters 
and accumulated from business operations only are to be considered. Evidence held 
to establish insolvency of Lloyds Insurance authorizing proceedings for receivership 
by Attorney General. In determining solvency of Lloyds Insurance Exchange, pre- 
miums overdue more than 90 days were properly eliminated from assets. In determin- 
ing solvency of Insurance Exchange, unsecured notes of different persons deposited 
solvency of Insurance Exchange, unsecured notes of different persons deposited by 
subscribers in lieu of cash held properly eliminated from assets. In determining 
solvency of Lloyds Insurance Exchange, unsecured open account held properly elim- 
inated from assets. In determining solvency of Lloyds Insurance Exchange, prepaid 
rent for office held properly eliminated from assets. In determining solvency of Lloyds 
Insurance Exchange, excess book value of securities deposited by underwriters over 
present value held not asset of exchange. In determining solvency of Lloyds In- 
surance Exchange, underwriters’ nonnegotiable subscription notes not constituting 
part of guaranty fund held properly terminated from assets. In determining solvency 
of Lloyds Insurance Exchange, excess value of corporation’s stock deposited in 
guaranty fund, over real value determined on information gathered from _ brokers, 
held properly eliminated from assets. Subscribers to Lloyds Insurance Exchange had 
burden of proof on motion to vacate receivership theretofore granted. Report of 
examiners obtained by board of insurance commissioners in discharge of official duty 
held sufficient basis for proceeding for receivership over Lloyds Insurance Exchange. 
Business of insurance, including insurance conducted under Lloyds plan, is quasi 
public and subject to regulation by state. ‘License’ authority Lloyds Insurance Ex- 
change is mere privilege which may be withdrawn or limited by state at any time. 
Examiner for insurance board waiving any claim he might have against Lloyds 
Exchange, held not objectionable as receiver for exchange on ground of interest. 
Lloyds of Texas et al. v. Bobbitt. (Tex.) 

§ 13%. STATE INSURANCE. 

13%,—Number of acres listed for hail insurance by assessor controls assessment in case 
of conflict with diagram on crop-listing affidavit, unless corrected. McEwan et al. 
v. State et al. (N. D.) ; ; : 965 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS 

§ 19. RETALIATORY LEGISLATION. 

19—Statute requiring foreign insurance companies to make as large deposits of securities 
and pay as much taxes, etc., as required of Alabama companies by laws of such foreign 
companies’ states, held unconstitutional. State v. Firemen’s Fund Ins. Co. (Ala.) 854 

| oe i® — TOCAL FUNDS AND SECURITIES. 

21—Assignee of, surviving directors _ of dismembered Russian | insurance corporation had 
burden to justify conservators’ intervention for preservation of assets. Assignee f 
surviving directors of dismembered Russian insurance corporation should ‘ee an 
opportunity to prove emergency warranting conservators’ intervention as to Scdamiaaan 
arising in England. Ins. Co., Limited, et al. (N. Y.) : 1763 

§ 22. —— APPOINTMENT AND REGULATION OF LOCAI, AGENTS. -_ 

22—Ordinance levying occupational tax on insurance business held valid and applicable 
to agent of foreign insurer also acting as insurance broker. Stredleman vy City of 
Cincinnati et al. (Ohio.) , ’ °" 1262 

II. Insurance Companies. 

(A) STOCK COMPANIES. 

OFFICERS. 
insurance corporation’s action against director for moneys paid defendant under 

void contract, answer setting up subsequent contract in nature of settlement approved 
by directors held good as against general demurrer. Modern Life Ins. Co. of Minn. 
v. Todd. (Minn.) wine 5 iat ; t 

$ 37. SPECIAL FUNDS. 

37—Policyholder has property right in reserve fund. Inter Southern Life Ins. Co. v. 
Omer. (Ky.) ; ; ‘ ‘ = create : ~ieeSee 

§ 41. INSOLVENCY 

$§ 43. —— RIGHTS OF POLICY HOLDERS ON INSOLVENCY. 

43—Judgment in proceeding to dissolve insurance company must be interpreted with refer- 
ence to statute on which based, in determining whether company’s policies were can- 
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celed. Judgment adjudicating insurance company’s insolvency and 

dissolved company and canceled its policies. Recital in judgment, appointing receiver 

for insolvent insurance company, that receiver ‘is hereby empowered to collect pre- 

miums and bills receivable.”” National Union Fire Ins. Co. v. Bynum. (Ark.) 

§ 44. —-— REMEDIES AND PROCEEDINGS ON INSOLVENCY. 

44—Attorney General need not recite statute under which he proceeds to dissolve insurance 
company. National Union Fire Ins. Co. v. Bynum. (Ark.) ........ 2 5 1170 

(B) MUTUAL COMPANIES. 

§ 55. MEMBERS. 

55—Liability to assessment against policyholders is secondary 
ficiency of assets 
Inc. (N. Y.) ; DES waa ee eee paoteee t .1475 

§ 57. FRANCHISE AND POWERS. 

(1). In general. 

57(1)—Term “Expenses” in statute authorizing mutual fire insurance company to bor- 
row money to meet expenses held broad enough to include all other legal expenses 

as used in by-laws. Commonwealth ex rel. Baldridge v. Spring Garden Mutual Fire 


appointing receiver 


i170 


and contingent on _ insuf- 





las, Coa. CPa.} ; ‘ Tink ie ea ein é 1478 
§ 61. INSOLVENCY AND DISSOLUTION. 
§ 70. ASSETS AND RECEIVERS. 
70—Superintendent of insurance, as liquidator of insurance company, occupies status of 


receiver previously appointed in liquidation proceedings. Conway v. North Side Lum- 
ber Co., Inc. (N. Y.) ores ; 


; 1475 
SZ; - ASSESSMENTS BY RECEIVERS. 
(1). Liability to assessment. 
71(1)—Statute vesting superintendent of insurance with right of action, and fixing policy- 
holders’ liabilities as of date of order directing liquidation of insurance company, 
refers to rights and liabilities existing on such date. Conway v. North Side 
Lumber Co., Inc. (N. Y.) 1475 


71(1)—Mutual fire insurance company’s creditor attempting to force state liquidator to 
make assessment to repay loan to company was only required to show that money 
was lawfully borrowed. Difficulties in determining against whom assessment to pay 
notes of mutual fire insurance company in liquidation shall be made held not to 
preclude recovery. Commonwealth ex rel. Baldridge v. Spring Garden Mutual Fire 


Ins. Co. (Pa.) 


III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL. 

73—General law of agencies governs with respect to powers of insurance agents. Statute 


defining who is insurance agent does not alter general law of agency. American 
Bankers’ Ins. Co. v. Lee. (Miss.) 714 


§ 77. ESTOPPEL TO DENY AGENCY. 
77—Insurer issuing automobile collision policy on fire agent’s request held estopped to 
deny agent’s authority to write collision insurance. Burdick v. California Ins. Co. 


1478 


of San Francisco. (Idaho) 


509 
§ 78. SCOPE AND EXTENT OF AGENCY. 
78—Generally, powers of insurance agent are governed by general law of agency. Insur- 
ance agent possesses such powers as have been conferred by insurer, or as third 
persons have a right to assume that he possesses under circumstances. Generally, 
powers of insurance agent are determined by nature of business intrusted to him, 
and are prima facie coextensive with its requirements. Frasch v. Tondon & [an- 
cashire Fire Ins. Co. (Calif.) 1174 


78—Acts of insurance agents within apparent scope of authority are binding on insurer, 
unless insured knew agent exceeded power. Apparent scope of agency of insurer’s local 
agent can be deduced from nature and purpose of business as well as course of con- 
duct. Henry Clay Fire Ins. Co. v. Grayson County State Bank. (Ky.) . 1177 

§ 82. ACCOUNTING BY AGENT. 

82—Directed verdict in assumpsit to recover premiums held properly refused where evi- 


dence was disputed and defendant admitted owing portion of claim. C. D. Paige & 
Co. v. Rock. (R. I.) 


§ 84. COMPENSATION OF AGENT. 
(2). Right to commissions. 

@4(2)—Rights of parties to action for commissions on life insurance policies must be de- 
termined by referee to their contract. One resigning insurance agency before application 
for and issuance of life insurance policy held not entitled to commission thereon. 
One resigning insurance agency and releasing right to future commissions could not 
recover commission on policy subsequently issued from insurer’s branch manager and 
another under agreement with latter. Morehead v. Reem et al. (National Bank of 
Commerce, Garnishee). (Mich.) eae : : : 857 

84(2)—Provision requiring general agent to return commission on part of premium re- 
turned to insured limited commission to percentages of premiums earned by insurer. 
Insurer’s cancellation of all policies in vicinity of necessitated agent’s return of com- 


missions upon unearned portions of premium, under agency contract. Independence 
Indemnity Co. v. Drefus. (U. S.) 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENT'S. 
§ 87. —— IN GENERAL. 
87—Fire insurance agents have much broader authority than life 
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insurance agents, and 
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their powers are distinguishable. John Hancock Mutual Life Ims. Co. v. eas 


conferred on agents by 
berger. (Tex.) ; 

§ 88. — GENERAL OR SPECIAL AGENTS. 

88—Authority of insurer’s local agent was coextensive with subject-matter intrusted to his 
care, and his knowledge concerning facts material to business was knowledge of com- 
pany. Henry Clay Fire Ins. Co. v. Grayson County State Bank. (Ky.) 1177 

88—Soliciting agent of insurer becomes insurer's representative, under statute, only in 
respect to particular branch of business entrusted to him as agent; statute making 
soliciting agent, agent for insurer, does not convert agent with limited power into 


general agent possessing unlimited power. John Hancock Mutual Life Ins. Co. v. 
Luzio. (Ohio.) 


88—One whose function 
at most merely soliciting agent, not general agent. Hare & Chase, Inc., v. National 
Surety Co. (U. S.) ; ; aoe hela Pe 

§ 89. —— ASSISTANTS AND CLERKS OF AGENTS. 

89—General fire insurance agent may delegate to subagents power to make insurance con- 
tracts binding on insurer. Westchester Fire Ins. Co. of New York v. Green. (Ala.) 

§ 92. —— EVIDENCE AS TO AUTHORITY. 

92—Evidence that local manager had told plaintiff, suing for breach of oral employment 
contract that superintendent of agencies represented supervisor of agencies, was in- 
competent to prove superintendent’s authority. Malcolm v. Travelers Ins. Co. (Mass.) 

92—Burden of proof is on one asserting it to show either direct authorization of act of 
insurance agent or such course of conduct as by implication it can be presumed agent 
was acting within real or apparent scope of authority. American Bankers’ Ins. Co. 


490 


v. Lee. (Miss.) 


92—Forms furnished insurance agent are evidence of his authority and representations to 
public concerning it. Pacific Mut. Life Ins. Co. of California v. Barton et al. (U.S.)..1089 

§ 95. NOTICE TO AGENT. 

95—Insurance company, whose agent, at time of procuring contract, had 
insured was suffering from incurable disease, waived condition avoiding 
event of insured’s ill health at time of delivery thereof; 


notice that 
policy in 
agent’s knowledge of 


material facts is notice to insurance company. Metropolitan Life Ins. Co. v. McAleer, 
(Ga.) 


inane 3% Ceasceeea ; 1293 
95—Authority of insurer’s local agent was coextensive with subject-matter intrusted to his 


care, and his knowledge concerning facts material to business was knowledge of com- 

pany. Henry Clay Fire Ins. Co. v. Grayson County State Bank. (Ky.) 7 1177 
95—Notice or knowledge communicated to soliciting agent after binding date of contract 

does not affect insurer. Hare & Chase, Inc., v. National Surety Co. (U. S.) s . 750 
(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL, 

96—Insurance broker acts as agent for insured. Stredelman v. City of Cincinnati et al. 
(Ohio.) ‘ ; 1264 

96—Soliciting 
all purposes of suit to reform policy. American Automobile Ins. Co. v. Castle, Roper 
& Mathews. (U. S.) ; ; 

{ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. —IN GENERAL, 

98—-Soliciting agent appointed by general state agent of foreign life insurance company, 
while taking applications for insurance is agent of insurer; insurer whose agent incor- 
rectly inserted answers to questions in application for life policy notwithstanding ques- 
tions were truthfully answered, held estopped when sued on policy, to assert insured 
was not in good health at time policies were issued. Enge v. John Hancock Mutual 
Life Ins. Co. (Minn.) 


69 
Insurance broker may be insured’s agent althovgh compensated by insurer. Abelson v. 
Fidelity & Casualty Co. of New York et al. (Wash.) 1254 


§ 100. EVIDENCE AS TO AGENCY. 

100—Evidence established insurance solicitor to whom indorsement shortening term of 
fire policy was delivered was not insured’s agent; hence delivery to agent was not 
delivery to insured. Enfantino v. United States Fire Ins. Co. (Cal.) 1353 

100—Evidence raised presumption that firm procuring burglary policy was merely a_ broker 
and not insurer’s agent, but agent of insured to procure insurance. Abelson v. 
Fidelity & Casualty Co. of New York et al. (Wash.) ; 

§ 101. SCOPE AND EXTENT OF AGENCY. 

101—Insured’s claim for unearned premium on canceled fire policy held satisfied to ex- 
tent that insurer paid brokers presenting insured’s letter inclosing policy for return 
to insurer. J. J. Newberry Co. v. Globe & Rutgers Fire Ins. Co. (N. Y.) ...1182 


§ 103. AUTHORITY AND DUTIES OF AGENTS AS TO PRINCIPAL. 

103—Evidence held to support finding that husband of mortgagee in procuring insurance 
for benefit of both mortgagee and mortgagor acted as mortgagor’s agent and there- 
fore was required to exercise reasonable diligence. Mortgagee’s husband, undertaking 
to take out insurance for mortgagor and taking out policy void because of other 
insurance, was liable to mortgagor for amount of face of policy. Barile v. Wright 
(N. Y.) 


Fire held not to invalidate insurance ‘placed shortly before by broker to replace 
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policies in other companies, cancellation of which was contemplated though fire pre- 
vented cancellation. That broker, in placing insurance, exceeded total requested, held 
not to make insurance invalid as unauthorized; that being reasonable interpretation 
of insured’s instructions to agent, in view of custom. Norwich Union Fire Ins. 
Society, Limited, et al. v. Paramount Famous Lasky Corporation. (U. S.) é ..1160 

§ 105. COMPENSATION OF AGENTS. 

105—Contract to pay broker securing marine policy sum exceeding premium fixed by 
insurer being void, broker held not entitled to throw off excess and recover amount 
of premium for services. Broker suing for services for amount exceeding premium on 
marine policy held required to allege agreement was in writing. Robert Hull & Co. 
Inc. v. Eclipse Dress Co. Inc. (N. Y.) P alert ; stro ieam 

§ 106. BREACH OF CONTRACT BY PRINCIPAL. 

106—Insurance broker, on losing license thereby rendering performance of contract im- 
possible, held estopped to claim breach of contract to place insurance with it, pre- 
cluding recovery of subsequent commissions. Carrier & Braddock, Inc. v. S. W. 
Straus & Co., Inc. (Cal.) 5 sale eae Retr ae i ped gs ca hn doen Oc es : 1472 

106—Insurance broker could not declare breach of defendant’s contract to maintain insur- 
ance on property after accepting contract for insurance with defendant’s lessee, not- 
withstanding lease antedated insurance contract. Insurance broker could not recover 
for breach of contract to maintain insurance, damages liquidated on basis of lost 
commissions, where under contract with defendant’s lessee broker was receiving 
seven-eighths of such commission. I. Tannenbaum Son & Co. v. Drumbor-Bingell 
Cos. Inc. (BU. 5.) be eia , ‘ 268 

§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 

§ 110. —— EVIDENCE AS TO AUTHORITY. 

110—In action on fire insurance binders, evidence justified conclusion insured authorized 
placement of policies in defendant companies. Norwich Union Fire Ins. Society, 
Limited et al. v. Paramount Famous Lasky Corporation. (U. S.) 1160 

110—Evidence sustained finding that procurement of policy was authorized, and that in- 
sured’s instruction to brokers to cancel policy had not been carried out before fire. 
Insurance Co. of North America v. Detroit & Security Trust Co. (U. S.) 1338 

§ 113. NOTICE TO AGENT. 

113—Insured retaining, without examination, rider received from insured’s broker, reciting 
that securities only were insured against burglary held bound by rider, precluding 
recovery for theft of painting, belonging to insured’s client. Abelson v. Fidelity & 
Casualty Co. of New York et al. (Wash.) ve ; ; .1254 


IV.  Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 

114—Insured may take out life policy naming any one as beneficiary, and beneficiary need 
not have insurable interest. North Carolina Mut. Life Ins. Co. v. Martin. (Ala.) 

114—Beneficiary procuring policy must have insurable interest in life of insured, even in 
small industrial policy. Williams v. People’s Life & Accident Ins. Co. (Mo.) 

114—One cannot insure his life for any one’s benefit, irrespective of whether beneficiary 
has insurable interest in insured’s life. Public policy forbids allowing one to own 


policy on life of another in whom he has no insurable interest. Wilke v. Finn et al. 
(Tex.) ees Spates at oe pele ae 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
115(1)—Where building was on leased land and fixtures were bought on conditional sales 
contract, insured had insurable interest. North River Ins. Co. v. Sanguinetti. (Ariz.) 663 
(2). Persons having insurable interest in general. 
115(2)—Tenant in common has interest insurable against fire. Westchester Fire Ins. Co. 
of New York v. Green. (Ala.) S5 ; 5 Bath 657 
115(2)—Married woman, who, after desertion by husband, continued to occupy dwelling 
house, exercising exclusive control, paying taxes and removing mortgage with her 
own funds, had insurable interest therein, notwithstanding husband’s legal title. 
Aetna Ins. Co. v. Foster. (Ga.) . 1354 
115(2)—Record owner of truck actually belonging to another had insurable interest render- 
ing insurer liable for loss covered by liability policy. Commonwealth Casualty Co. 
v. Arrigo. (Md.) ea ia i ( 512 
(5). Mortgagor and mortgagee. é ss 
115(5)—Mortgagor had insurable interest in mortgaged property. Browne et al. v. Franklin 
Fire Ins. Co. et al. (Mo.) : eee ; eceraeises ee . 435 
115(5)—Mortgagee established insurable interest in insured motor truck entitling it to 
maintain action of fire policy. Wells Chevrolet Co. v. Pacific Fire Ins. Co. (Wash.) 523 
(6). Vendor and purchaser. . - 
115(6)—Whether technical title of insured property was in buyer or seller held immaterial, 
where property was deposited in public warehouse, and buyer had insurable interest. 
Buyer has insurable interest in personalty, although he has not fully paid price 
nor acquired title. Duane v. Phoenix Ins. Co. of Hartford, Conn. (Cal.) 411 
115(6)—Purchaser under executory contract had insurable interest in property separate 
from vendor's, at least to extent of amount paid on contract. Milhous v. Globe & 
Rutgers Fire Ins. Co. (S. C.) : ’ any ; 7 1189 
§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—“‘Insurable interest’? is interest arising from relations of party obtaining insurance 
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as will justify reasonable expectation of advantage from continuance of assured’s 
life. Colgrove et al v. Lowe et al. Ill.) A 46 
116(1)—Not being in any way related to deceased, beneficiary in policy had, in con- 
templation of law, no interest in continuance of deceased’s life. Robinson v. Washing- 
ton Fidelity National Life Ins. Co. (La.) us 5 313 
116(1)—Sister-in-law of insured, procuring issuance of industrial policy of which she was 
beneficiary and premiums of which were paid by herself or husband, had no insur- 
able interest in life of brother-in-law. Williams v. People’s Life & Accident Ins. Co. 
(Mo.) ‘ wat . 
116(1)—‘‘Insurable interest’ is interest arising from relationship justifying reasonable 
expectation of advantage or benefit from continuance of insured’s life. First National 
Bank of Lockney v. Livesay. (Tex.) buimneisa ‘ 389 
(5). Creditors. 
116(5)—Creditor had “insurable interest” in debtor’s life after debtor was discharged 


in bankruptcy, especially where debtor made payments on debt after discharge and 
thus 


recognized moral obligation. First National Bank of Lockney v. Livesay. 
( Tex.) didtn aah eta ak eee rere faraceks 389 
§ 117. ESTOPPEI, TO DENY INTEREST. 
117—Where insurer, when settling with beneficiary, had 


no notice or knowledge of as- 


interest was not barred. Robin- 


signment to undertaker, defense of lack of insurable 
son v. Washington Fidelity National Life Ins. Co. (La.) 


; 318 
117—Beneficiary of void insurance policy, contrary to public policy, cannot recover from 
insurer on theory of waiver or estoppel. Williams v. People’s Life & Accident Co. 
(Mo. ) , ‘ atenaas ioe ‘ . 78 
§ 118. INSURANCE WITHOUT INTEREST. 
§ 119. WAGERING POLICIES IN GENERAL. 
1 


19—-Insurance contract, whereby insured would share in 
death of other contracting persons in group, held 
grove et al. v. Lowe et al. (Ill.) 


proceeds of moneys paid at 
void as against public policy. Col- 


bo3 ae aali 46 

119—Where beneficiary, having no legal interest in continuance of insured’s life procured 
policy and paid all premiums, issuance of policy was against public policy. Robinson 
v. Washington Fidelity National Life Ins. Co. (La.) 318 

119—Policies on life of insured procured by beneficiaries having no insurable interest in 
insured’s life, are void as against public policy. Williams v. People’s Life & Acci- 
dent Ins. Co. (Mo.) 78 

§ 121. NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 

121—Law, relating to insurance procured on life of husband by wife, does not apply to 
insurance purchased for benefit of wife. Clay County Bank et al. v. Wilson et al. 
(W. Va.) sar tecails! x dcriisaeie teueen tral ket ea i tate peenon ae 392 

§ 123. EXTINGUISHMENT OF POLICY. 

123—Bank has insurable interest in life of president, director, and stockholder, and his 
resignation does not affect validity of policy for benefit of beneficiary bank. Interest 
of beneficiary bank under policy on president's life held not diminished where resigning 
president changed beneficiary and assigned policy to bank as its interest might ap- 
pear. West End Sav. Bank v. Goodwin et al. (Ala.) 873 

123—-Generally, valid life policy or designation of beneficiary remains so after latter’s in- 
surable interest or relationship ceases. Jenkins v. Jenkins. (Cal.) 31 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
124. NATURE OF CONTRACT. 


8 
124—-Policy which carried benefit for sickness or 


accident was nevertheless life policy, in 
view of provision for death benefit. Union Mutual Ins. Co. v. Peavy. (Ala.) 25 
124—Generally, insurance is personal contract, and appertains to person called “insured” 
and not to thing which is subject to risk. Fogg et al. v. London & Provincial 
Marine & General Ins. Co. (Ky.) 


123 
124—Membership certificate in benevolent association is form of life insurance. Sheridan 
v. Thibodaux Benevolent Assn. (La.) p 320 
124—Policy indicating that payments are collectible fre 


ym assessments is policy on “‘assess- 
ment plan,” while one providing for fixed regular premium is “old line policy.” 
Wall v. Commonwealth Casualty Co. of Philadelphia, Pa. (Mo.) . 1029 
§ 125. WHAT LAW GOVERNS. 
(1). In general. 
125(1)—Marine insurance policies are governed by general admiralty law. A®Stna Ins. Co. 
v. Houston Oil & Transport Co. (U. S.) we 692 
(2). Place of contract. 


125(2)—Respecting defense of presence of gasoline on schooner, meaning of New York 
standard policy delivered in New York, effective only by countersignature at New 
York, held governed by New York law. The Anthony D. Nichols. Peders et al. v. 
Hartford Fire Ins. Co. (U. S.) ee ; Se 2s ea or, statin ak a 

125(2)—Restrictions and limitations contained in insurance policy must be determined by 
laws of the state of the situs of the contract. Aetna Life Ins. Co. v. Geher. (U. S.)..1098 

125(2)—Liability policy issued by nonresident insurer to Missouri resident, held Missouri 
contract, where contract was delivered and accepted and premium paid in Missouri. 
Connor et al. v. Excess Ins. Co. of America (U.°S.) 1451 

§ 126. SUBJECTS OF INSURANCE. 

126—Subject of insurance is not property described, but interest or estate of insured 

therein. Smith v. Northern Ins. Co. of New York et al. (N. Y.) 
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§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 
127—-Provision of applications respecting physician’s treatment after medical examination 
and -expressing condition precedent to effectiveness of insurance referred to con- 
sultation and treatment before effective date as fixed by policy. It was not fraud 
by insured to accept policies after effective date of insurance without disclosure as 
to gastric attack. New York Life Ins. Co. v. Cohen et al. (U. S.) 4 ; 
127—Increase of hazard from fire in boiler room adjoining warehouse containing insured 
merchandise just before policy attached did not prevent policy from attaching. 
Springfield Fire & Marine Ins. Co. v. National Fire Ins. Co. (U: S.) 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Policy provisions denying agent power to waive conditions impose no limitation on_ his 
authority to bind principal by material representations before issuance of policy. 
Bitting v. Home Ins. Co. of New York. (Md.) 668 
129—Communications, not communicated ‘insurers, by insured’s agent to other agent after 
fire, attempting to repudiate insurance, held ‘ineffective. Norwich —" Fire Ins. 
Society, Limited, et al. v. Paramount Famous Lasky Corporation. (U. S. 2498 
129—Provisions in policy limiting authority of agent held not to affect mags on ap- 
plication, where policy was never delivered. Pacific Mut. Life Ins. Co. of California 
v. Barton et al. (U. S.) Sioa . 1089 
§ 130. APPLICATION OR OFFER ‘AND ACCEPTANCE. 
(1). In general. 
130(1)—Only mutuality required as to beneficiary in policy is that insured should have 
such person in mind, and insurer should concur in person een by insured. 
North Carolina Mut. Life Ins. Co. v. Martin. (Ala.) . 563 
130(1)—Essential element of fire insurance is an actual agreement ‘between. parties. Con- 
tinental Ins. Co. of New York v. Baker. (Ky.) ; eer 
(4). Effect of delay. 
130(4)—Evidence held not to sustain verdict that insurer’s delay in delivering policy until 
after insured’s death in accident was due to negligence. Missouri State Life Ins. 
Co. v. Brown. (Okla.) 
§ 131. VALIDITY OF ORAI CONTRACTS. 
(1). In general. 
131(1)—$750 held not excessive for broken oaiar are and bruises on head, back, and 
legs. Steele v. Independence Indemnity Co. Cal.) : 
131(1)—Insurance coritract must be in writing to - valid, and is unenforceable if ‘partly 
in writing and partly in parol. Electric City Lumber Co. v. New York Underwriters’ 
Ins. Co. (Ga. 
131(1)—Oral contracts of fire insurance are enforceable. Indispensable elements of oral 
contracts of fire insurance are subject-matter risk insured against, rate of premium 
paid or agreed to be paid, duration of risk, amount of insurance, and identity of 
parties. Continental Ins. Co. of New York v. Baker. (Ky.) 
131(1)—Parol contract of insurance, containing all essential elements of written contract, 
is valid. Oral agreement to continue protection until new policy was substituted after 
conveyance was valid. That delay due to insurance agent’s acts was encountered in 
effectuating change of policy will not defeat oral contract to continue protection until 
new policy was substituted. When not affected by statute of frauds, there is no 
inherent incapacity to make oral insurance contracts for any period, but contract_pro- 
viding for termination at end of certain time will be enforced accordingly. Henry 
Clay Fire Ins. Co. v. Grayson County State Bank. (Ky.) 
131(1)—Oral contract of fire insurance is valid. Where credit was extended and where 
premium was fixed by schedule on file in insurance superintendent’s office, it was 
not necessary that amount of premium for fire policy be mentioned for validity 
thereof. Robinson v. Franklin Fire Ins. Co. of Philadelphia. (Mo.) ; 
(2). Authority of agent. 
131(2)—Where soliciting agent collected premium and informed applicant accident insur- 
ance was effective immediately, and thereafter had applicant sign blank application, and 
accident occurred before policy was delivered, insured, not showing insurer had held 
agent out as having authority to make binding contract, could not recover. American 
Bankers’ Ins. Co. v. Lee. (Miss.) 
131(2)—Local agency had authority to bind foreign insurance company by oral contract 
of fire insurance. Statement in letter from foreign insurance company to local agency 
that on further advice company would issue and forward policy did not revoke local 
agency’s authority to bind company by oral contract of fire insurance. Robinson v. 
Franklin Fire Ins. Co. of Philadelphia. (Mo.) . ed A 
131(2)—That insurer had conferred on agent actual authority to execute and deliver 
certain accident policy would not create apparent authority to make entirely different 
oral contract. Insured could not rely on fact that agent was in possession of blank 
accident policies as evidence of agent’s apparent authority to make different oral 
contract, where policies in agent’s possession excluded such authority. Great American 
Casualty Co. v. Ejichelberger. (Tex.) ana aes Pie aren OE se 


$ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. . 
133(1)—Insurance contract, to be valid, must contain agreement as to period of duration 
of risk. Electric City Lumber Co. v. New York Underwriters’ Ins. Co. (Ga.) .. 666 
133(1)—To bring policy within section requiring statement of exact sum payable, policy 
must show an undertaking that insurance was to be gathered by assessments. Wall 
v. Commonwealth Casualty Co. of Philadelphia, Pa. (Mo.) ..1029 
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§ 134. PAPERS ACCOMPANY POLICY. 
(2). Necessity of attaching copy of application. 
134(2)—Statute requiring application to be attached to policy held inapplicable to benevolent 
en ne limited to terms of corporations. Sheridan v. Thibodaux Benevolent 
ssn. a. 
134(2)—That application for reinstatement was not attached to or indorsed on life policy 
was no defense in action to cancel reinstatement. New York Life Ins. Co. v. Rosen 
¢ a. th: ¥3 aoe a ales 
134(2)—Statute requiring application for life policy to be attached to policy is inapplicable 
pe agi insurance. United States National Life & Casualty Co. v. Heard. 
a. 
§ 136. DELIVERY AND ACCEPT'ANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Application, which was accepted, held enforceable without actual delivery of ac- 
cident policy to insured, where application was not conditioned on delivery and in- 
sured had paid premium. Life policy delivered to agent under instructions to ascer- 
tain insured’s monthly earnings, relative to sick benefits thereunder, held neverthe- 
less effective without delivery to insured, where agent pending application received 
payment of premium pursuant to apparent authority indicated by application form. 
Insurance dated from medical examination, where application was found insurable and 
premium had been fully paid and delivery of policy was not condition precedent. 
Insurer could not as condition to delivery of policy require statement concerning 
matter not alluded to in application form or by agent. Pacific Mut. Life Ins. Co. 
of California v. Barton et al. (U. S. 
(2). Sufficiency and effect of delivery. 
136(2)—Time of delivery of policy depends solely on intention of parties. Paez 
Mutual Indemnity Accident, Health & Life Ins. Co. of California. (Cal.) 
136(2)—In determining whether insurer mailing policy to agent constitutes delivery to 
applicant, intent with which insurer mailed policy is competent. Cantor et al. 
Reserve Loan Life Ins. Co. (S * 
136(2)—Forwarding policy from insurer’s home. office to local agent without restriction as 
to delivery constituted “constructive delivery” of policy under facts. Intention of 
parties, and not manual possession of insurance policy, determines whether there has 
been “delivery” thereof. Harlow v. North American Acc. Ins. Co. (Wash.) 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Parties may agree that insurance contract shall be deemed incomplete until delivery 
of policy to applicant when in good health. “Good health” as stipulated in insurance 
application, requiring that applicant be in good health, at time of delivery of policy 
does not require freedom from temporary indisposition; applicant for insurance who 
has serious disease like pernicious anemia or one which seriously affects soundness 
of his system is not in “good health’; “good health,” within insurance application, 
means actual good health at time policy is delivered. Klein v. Farmers’ & Bankers’ 
Life Ins. Co. (Kan.) ; a's 
136(4)—Provision of application that insurance should not take effec 
sulted physician since medical examination held enforceable. Performance or waiver 
of condition precluding policy from going into effect, if insured consulted physicians 
after medical examination, held prerequisite to recovery on policy. Insured’s failure 
to disclose consultation with physician before delivery of policy held nonperformance 
¢ ee to liability under policy. Hurt et Ps v. New York Life Ins. 
‘0. oe 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—That automobile collision insurer rejected premium after destruction of auto- 
mobile held immaterial, where risk had attached prior to destruction. Burdick v. 
California Ins. Co. of San Francisco. (Idaho) : 
137(1)—Person acting under instructions of another in procuring insurance for deceased 


through insurer’s district manager held not insurer’s agent as regards premium paid. 
Mutual Life Ins. Co. of New York v. Tabb et al. (U. S.) ° fg 


(2). Necessity of payment during continued good health or lifetime of insured. 
137(2)—Insurance company which refused delivery of policy because of applicant’s sick- 
ness, and which had not been paid required premium, held not liable under policy. 
Klein v. Farmers’ & Bankers’ Life Ins. Co. (Kan.) 3 ; as Sieieand 
. What constitutes payment in general. 
137(3)—That insurance solicitor came to insured with policy issued by insurer, together 
with statement of premium made out on insurer’s regular form, authorized inference 
that solicitor was authorized agent to deliver policy and collect premium. That in- 
surance solicitor was acting without license did not absolve insurer from liability, 
where insured was unaware of fact and insurer had knowledge thereof. Frasch v. 
London & Lancashire Fire Ins. Co. (Calif.) 
§ 138. VALIDITY IN GENERAL, 
(1). In general. 
138(1)—Insurer may include in policy such conditions, not contrary to law or public policy 
as it desires. Whitney et al. v. Union Central Life Ins. Co. (U. S. : 5 
§ 139. LEGALITY OF OBJECT. 
139—Fire policy though household furniture covered thereby was‘used in maintaining house 
of prostitution, held not invalid as directly aiding and promoting illegal and immoral 
business. Insurance on property that may or may not be devoted to illegal purpose is 
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not in itself immoral contract. American Equitable Assur. Co. v. McWhirter. 
(Miss.) > e ° 132 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Term “agent”, within statute barring recovery for fraudulent answers unless known 
to insurer’s agent, referred to one acting within scope of authority; agent, employed 
solely to solicit insurance and report information received from applicant, cannot 
waive condition in policy requiring insured to be alive and in sound health. John 
Hancock Mutual Life Ins. Co. v. Luzio. (Ohio.) 605 
141(1)—Insurance contract became effective as of date of policy forwarded to local office 
from insurer’s home office and countersigned by insurer’s local agent although policy 
was not actually delivered nor premium paid according to condition of application. 
Terms and conditions in application for insurance may be waived. Whether terms and 
conditions in insurance application are waived depends on all facts and circumstances 
surrounding each case. Harlow v, North American Acc. Ins. Co. (Wash.) ... 739 
(2). Payment of first premium. 
141(2)—Insurer held, under facts, to have waived condition in policy supplication that all 
premiums were payable in advance, and to have impliedly extended credit to insured 
for unpaid balance of premium. Harlow v. North American Acc. Ins. Co. (Wash.) .. 739 
§ 143 REFORMATION. 
143—Equity will reform insurance contract under general rules extending such relief to 
other contracts. West End Sav. Bank v. Goodwin et al. (Ala.) ............. ce OO 
(1). Grounds of reformation in general. 
143(1)—Reformation of mistake in name of beneficiary in policy did not involve making 
new contract, nor reforming party’s signature, but merely correcting body of instru- 
ment to conform to common intent. Insurance policy may be reformed as other instru- 


ments. North Carolina Mut. Life Ins. Co. v. Martin. (Ala.) : 563 
143(1)—Insurance contract will = reformed like any other under proper circumstances to 

effectuate intention of parties. Bennett v. Cosmopolitan Fire Ins. Co. (U. S.) 1165 
143(1)—Rules governing reformation of written agreements apply to insurance policy. 

Bjorklund v. Continental Casualty Co. et al. (Wash.) z ; ‘ . 214 


(3). Fraud and mistake in general. 
143(3)—-If bond indemnifying finance company for losses covered unreported business, 
obligee’s belief, not shared by obligor, that only reported business was covered, would 
not bar obligor’s action to recover unpaid premiums on unreported business, as_re- 
spects right reformation. Hare & Chase, Inc. v. National Surety Co. (U. S.) ee 
(4). As to property or interest covered. 
143(4)—Insured held entitled to reformation of liability policy containing wrong number 
of automobile by reason of error of insurer or insured. Geo. D. Geddes Undertaking 
& Embalming Co., Limited v. Home Acc. Ins. Co. (a.) . ; we . 774 


(7). Necessity of reformation. 
143(7)—Policy stipulating that it contained entire contract, contract was not self-correcting, 
affording adequate remedy at law for mistake in inserting different name as bene- 
ficiary in policy from that insured requested in application. Direct proceeding to re- 
form life policy as to beneficiary’s name affords clearer, more adequate remedy than 
at law, regardless of statute. North Carolina Mutual Life Ins. Co. v. Martin. (Ala), 563 
143(7)-—Insured mortgaging insured property in violation of fire policy cannot recover 
thereon at law by showing soliciting agent’s promise to issue policy permitting in- 
cumbrance, Bitting v. Home Ins. Co. GE Ps MD keg ole nae asiee as wencanga ee 


(8). Right to reformation. 
143(8)—Reformation for mistake in beneficiary’s name in life policy could not be denied 
because death of insured intervened and beneficiary gave no consideration. North Caro- 
lina Mut. Life Ins. Co. v. Martin. (Ala.) eaiehe : fs - ae 
143(8)—Suit for reformation of policy may be maintained after loss which would fall with- 
in policy as reformed. Geo. D. Geddes Undertaking & Embalming Co., Limited v. 
peomne aie: Gee. AS MEMS, | inks vin ch els cu 8S te: oesek Be ewes bbw ae hee pata ork ant cee 


§ 144. MODIFICATION. 
(1). In general. 
144(1)—Acceptance by insured of reduced insurance on vacancy of premises held sufficient 
consideration for oral contract to continue issuing vacancy permits during vacancy, 
Insured agreeing to accept reduced insurance to keep premises insured during vacancy 
could recover only reduced insurance for loss during vacancy. Hoffman v. Northwestern 
Nat. Ins. Co. (Mo.) .. eae ear ten Pere ‘ mre Wes .. 672 


(2). Powers of agents oad ‘brokers. 
144(2)—Insurer’s agent if authorized to waive forfeiture of fire policy for vacancy, by 
issuing vacancy permit, could enter into new contract as to like permits on future 
vacancy. Hoffman v. Northwestern Nat. Ins. Co. (Mo.) 672 
144(2)—Under policy and statute, agent held unauthorized to change life insurance policy 
by extending time for paying quarterly premium. Sanchez v. American Nat. Ins, 


Sis RMD) ccs he pace penisngs cue Veins Galen eeeee scaled wel Cue ed mau oe Mate Resivdeae’s 1142 
§ 145. RENEWAL. 
(3). Payment of premium. 
145(3)—Holder of burglary policy for twelve months’ term could not recover for loss 
sustained after end of year, where agent who received renewal premium had ceased 
to be company’s ‘broker. Campbell v. Eagle Indemnity Co. (Cal.) ....... ete 
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(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Where life policy was sold with supplemental contract attached to policy covering 
total disability, supplemental contract was to be construed like other insurance con- 
tracts. Metropolitan Life Ins. Co. v. Blue. (Ala.) ; 27 
146(1)—Accident policy should be enforced without court’s making new or enlarged con- 
tract. Accident policy should be reasonably and justly construed under rules that court 
should not make new contract and that policies are construed favorably to insured. 
Life & Casualty Ins. Co. of Tennessee v. Tollison. (Ala.) .. . 701 
146(1)—Insurance contract is construed to ascertain and carry out parties’ intention viewed 
in light of surrounding circumstances and purpose. Goss v. Security Ins. Co. of Califor- 
nia. (Calif.) KA Ks ere MERC Ka eae sel emda sbie WE Ga aela eames te 6 mee reer ree 764 
146(1)—Courts endeavor to carry out policy as made and at same time prevent, if pos- 
sible, exceptions and conditions from wholly devouring policy. Kautz v. Zurich General 
Accident & Liability Ins. Co. (Calif.) oes ; ; . — 
146(1)—-Warranty in insurance policy imposes only such obligations as ‘it can be reason- 
ably presumed parties intended. Standard Fur Cutting Co. v. Caledonian Ins. Co. of 


Scotland. (Conn.) ‘ 116 
146(1)—Doctrine of ejusdem generis applies to fire policies. Larsen & Son et al. v. Re- 

tail Merchants’ Mut. Ins. Co. (Ia.) ee ae ; . 955 
146(1)—-New and different insurance contract cannot be legitimately made for parties by 

interpretation alone. Zieman v. United States Fidelity & Guaranty Co. (Ia.) .. 1428 


146(1)—Generally, insurance contracts are governed by same rules of construction as apply 
to ordinary contracts. Fogg et al. v. London & Provincial Marine & General Ins. 
Co. (Ky.) disor ; 123 
146(1)—One clause in insurance policy will not be read as conflicting with another. In- 
sured, signing and sending to insurer declaration on which policy was issued, cannot 
complain of construction thereof according to natural meaning of words. Nussbaum v. 
General Acc. Fire & Life Assur. Corporation, Limited, of Perth, Scotland. (Ky.) 832 
146(1)—Presumption being that insured knew terms of policy, in absence of fraud, he is 
bound thereby until policy is reformed. Bitting v. Home Ins. Co. of New York. (Md.) 668 
146(1)—Insurance policy is not subject to construction if unambiguous, explicit, unequivocal, 
and _ capable of having but one reasonable meaning. All ambiguity, doubtful language, 
conflicting provisions and expressions, contained in insurance policy, will be construed, 
if possible, to harmonize policy, prevent forfeiture and give life to indemnity pro- 
vision. Kimbrough v. National Protective Ins. Assn. (Mo.) ; 195 
146(1)—Insurance policies must be given fair and reasonable interpretation to cover risks 
anticipated by parties. Marine Basin Co., Inc. v. Northwestern Fire & Marine Ins. 


GC. Gt ¥.) = ; td rant eye ye .. 698 
146(1)—Contract of indemnity insurance should be construed so as to give effect to 
Saas “a "pantien Lewis et al. v. Fidelity & Casualty Co. of New York. (Pa.) ...... 1252 


146(1)—Court must assume that liability policy filed with railroad commission by motor- 
bus carrier was intended to effectuate purposes of statute requiring policy. Carrier’s 
liability policy must be construed in light of statute requiring policy. Ott v. American 
Fidelity & Casualty Co. (S. C.) ....... dikes mies Sree amie tsa C55 oth aia Se a 
146(1)—In controversies over insurance contracts, parties’ intention as gathered from 
language of policy should prevail. In ascertaining parties’ intention, construction of 
insurance policy is unnecessary except where policy is ambiguous. In construing in- 
surance and other contracts, words expressing parties’ intention should be given usual, 
natural, and ordinary meaning, and also meaning as settled by antecedent judicial 
decisions. Moore v. Life & Casualty Ins. Co. (Tenn.) ....... ; ; 1214 
146(1)—Insurance policy should not be construed so as to make new contract in disregard 
of unambiguous language. Where language of insurance policy is plain and unam- 
biguous, courts must enforce contract as made. U. S. Fidelity & Guaranty Co. v. 
Baldwin Motor Co. (T’ex.) : , 807 
146(1)—Where insurer issued group policy to employer, certificate issued to employee re- 
citing that it was subject to terms and conditions expressed in policy did not con- 
stitute complete contract of insurance. Wann v. Metropolitan Life Ins. Co. (Tex.) 1324 
146(1)—Courts will not construe language in_ unambiguous insurance contract otherwise 
than parties themselves intended. Federal Surety Co. v. Smith. (Texas.) 1402 
146(1)—Court will not make new insurance contract, but will interpret contract _ made 
according to parties’ intention as gathered therefrom, Whitney et al. v. Union Central 
Life Ins. Co. (U. S.) F ‘ 5 
146(1)—Insurance policy must be read as whoie and interpretation adopted which will 
give effect to parties’ intent. Darmour Production Corporation v. Insurance Co. of 


North America. (U. S.) 102 
146(1)—Marine insurance contract must be interpreted in light of practical, sound common 
sense. Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) 692 


146(1)—In ascertaining intention, insurance companies should not be treated differently 
from other businesses. In construing policy as_ between parties, its purpose and cir- 
cumstances of issuance should be considered. The Anthony D. Nichols. Peders et al. 
v. Hartford Fire Ins. Co. (U. S.) aan 08s : . 985 


146(1)—When language of insurance contract is unambiguous, there is no room for 
construction. Order of United Commercial Travelers of America, Inc. v. Edwards. 
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146(1)—Court has no‘ authority to modify fire insurance contract by adding 
Springfield Fire & Marine Ins. Co. v. National Fire Ins. Co. (U. S.) 
146(1)—-Insurance contracts, like other contracts, should be construed 
and meaning of terms used, Order of United Commercial Travelers of 
Inc. v. Edwards. (U. S.) Wek cauresewda ; is eos Rene ; 
146(1)—-Insurance contract, like other contracts, should be construed according to plain, 
ordinary, and popular sense of terms used. Chase v. Business Men’s Assur. Co. 
of America. (U. S.) : eee Sebel gee pepe : 3 ; 
146(1)—Construction of insurance policy must be reasonable and not such as to deprive 
insurer of benefit of unambiguous provision placed therein for its protection. 
v. Monarch Accident Ins. Co. (Vt.) 


new condition. 
.1344 


according to sense 


America, 


1388 


1385 


Corsones 


tarocs ‘ ; cue. “Soe 
(2). Language of policy. 
146(2)—Probable meaning of complicated partial suspension clause in business interrup- 
tion policy to reasonable man in insured’s place determines its effect. Studley Box & 
Lumber Co. v. National Fire Ins. Co. (N. H.) 142 
146(2)—-Where words of fire insurance policy are definite and 


h certain, they govern. 
Springfield Fire & Marine Ins. Co. v. National Fire Ins. Co. (U. S.) 1344 


146(2)—-If insurance contracts are clear and unambiguous, terms are to be understood in 
their plain, ordinary, and popular sense. Order of United Commercial ‘T'ravelers of 
America, Inc. v. Edwards. (U. S.) 5 ; d 1388 
146(2)—-Words and phrases in insurance policy should receive primarily construction 
which they commonly receive in ordinary affairs of life. Kennard v. Travelers’ Pro- 
tective Ass’n. of America. (Va.) ; : “es 
(3). Liberal or strict construction. 
146(3)—Insurance policies, being framed by insurer are construed 
Life & Casualty Ins. Co. of Tennessee v. Tollison. (Ala.) 
146(3)—-Automobile liability policy is construed liberally in insured’s favor. United 
States Fidelity & Guaranty Co. v. Baker. (Ala.) ...... BaP ae pale ne ae kiwis aerate 1421 
146(3)—-Where ambiguity in policy was caused by insurer, policy will be interpreted 
most favorably to insured. Swift v. Zurich General Accident & Liability Ins. Co. 
RMN UN MIED  os oa Doris yh: S at Risa eit ada Adio acne el IT RULE NA oh Ou LST La UA Te Sen eee aie en ai . 234 


146(3)—Ambiguous policy should be construed liberally in insured’s favor and _ strictly 
against insurer. Kautz v. Zurich General Accident & Liability Ins. Co., Limited. 


Sith Dedabd nrinide ot cakes in tense ble ae eee ee 


to insured. Standard Fur Cutting Co. v. Caledonian Ins. Co. of Scotland. (Conn.) 116 
146(3)—If insurance contract was illegal because not authorized by statute, it could not 
be given legally by interpretation which would completely nullify its terms as_ well 
as liability definitely expressed therein. Zieman v. United States Fidelity & Guar- 
anty Co. (Ta.) 
146(3)—-Provisions of printed insurance policy couched in insurer’s language should, in 
cases of doubt, be interpreted against insurer and in favor of insured. Fogg et al. 
v. London & Provincial Marine & General Ins. Co. (Ky.) 123 


146(3)—Construction of policy favorable to insured should be adopted. Travelers’ Ins. 
Co. v. Turner. (Ky.) 


1408 


favorably to insured. 
701 








1428 


pk hss Rt eistanarate apdroee aaa ate ee ... 889 
146(3)—Terms of policy permitting, it will be given construction consistent with reason 
and common fairness rather than enforcing forfeiture. Benefit Ass’n of Railway Em- 
ployees v. Secrest. (Ky.) : ae Sicace Eee Pee Mame eks saves 1021 
146(3)—Policy provisions are construed strongly against insurer. Finley v. Massachusetts 
Mutual Life Ins. Co. (La.) * aa, ae ; . 328 
146(3)—Automobile theft policy exception against theft by insured’s employees should be 
construed favorably to insured. Bordelon v. Guaranty Fire Ins. Co. of Rhode Island. 
(La) ‘ i tale Sree Me a ee ; 1222 
146(3)—-Insurance policy must be construed liberally in favor of assured and against 


insurer. Where insurance policy is susceptible of two interpretations equally reason- 
ible, construction most favorable to assured must be adopted. Contracts of insurance 
must be so construed, if possible, as not to defeat claim to indemnify, since law 
does not favor forfeitures. Provisions in insurance policy, limiting liability, must be 
construed most strongly against insurer. All ambiguity, doubtful language, conflicting 
provisions and expressions, contained in insurance policy, will be construed, if  pos- 
sible to harmonize policy, prevent forfeiture and give life to indemnity provision. 
Kimbrough v. National Portective Tns. Assn. (Mo.) 195 
146(3)—Law does not favor forfeitures of insurance policies. Daniel v. Aetna Life Ins. 


Co. (Mo.) 


; : ; a 337 
146(3)—Insurance contract susceptible of two meanings should be given interpretation 
most favorable to insured. Wall v. Commonwealth Casualty Co. of Philadelphia, Pa. 
(Mo.) ren 53 eee : : 1029 
146(3)—Restrictive terms in insurance contract should be construed most strongly against 
insurer. Insurer, if intending to limit liability under indemnity policy, should have 
manifested intention in unambiguous terms. State ex rel. Mills Lumber Co. v. Trimble 
et al. (Mo.) nae Ee OE rT e Reeser : 1077 
146(3)—Forfeitures will be avoided unless language of policy requires forfeiture. George 
v. Aetna Casualty & Surety Co. (Nebr.) : : 1461 


146(3)—Insurer having written life insurance policy must accept any reasonable interpreta- 
tion in favor of insured. Columbus Mutual Life Ins. Co. v. Klein. (Ohio.) 208 
146(3)—Accident insurance policy must be construed most strongly against insurer, where 
there is uncertainty in interpretation of language used. Bowling v. Life Ins. Co. 


of Virginia. (Ohio.) 1397 
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146(3)—Insurance contract will, if possible, be construed to protect insured; doubts being 
resolved in insured’s favor. MacDonald v. Metropolitan Life Ins. Co. (Pa.) . 

146(3)—Interpretation of indemnity contract most favorable to insured should be adopted. 
Lewis et al. v. Fidelity & Casualty Co. of New York. (Pa.) = 

146(3)—Liability policy issued to carrier to protect passengers and public must be con- 
—— most strongly against insurer. Ott v. American Fidelity & Casualty Co. 


146(3)—Insurance policy, if ambiguous, should be construed most favorably to insured. 
Moore v. Life & Casualty Ins. Co. (Tenn.) ‘ ee aa ae 
146(3)—Ambiguous provisions of premium receipt and application | ‘should be construed 
against insurer in determining cffective date of policy. Whitney et al. v. Union 
Central Life Ins. Co. (U. S.) .. ae Cie oie EA F tiacs 
146(3)—Uncertainties or ambiguities in insurance policy will be resolved in  insured’s 
favor. Darmour Production Corporation v. Insurance Co. of North America. (U. S.) 
146(3)—In case of ambiguity, that construction of policy will be adopted which is most 
favorable to insured. Wharton v. Aetna Life Ins. Co. (U. S.) : 
146(3)—Insurance contract, any part of which is ambiguous, must be — ‘strongly 
against insurer. Aetna Ins. Co. v. Houston Oil & Transport Co. (U. 
146(3)—Courts do not force an ambiguity in order to resolve it against ‘és Strained 
construction will not be resorted to for purpose of establishing existence of ambiguity 
in insurance policy. East & West Ins. Co..of New Haven, Conn. v. Fidel. (U.S.) .. 
146(3)—Insurance policy will be construed most favorably to insured. St. Paul Fire & 
Marine Ins. Co, v. Bachmann. (U. S.) San 
146(3)—Rule of strictissimi juris does not apply te bond guaranteeing against losses, ‘and 
parties’ rights must be governed by analogy to law respecting other insurance contracts. 
Hare & Chase, Inc. v. National Surety Co. (U. S.) ‘ 
146(3)—Policies, being framed by insurers, may be construed with ‘liberality toward in- 
sured. The Anthony D. Nichols. Peders et al. v. Hartford Fire Ins. Co. (U. S.) . 
146(3)—Interpretation of insurance policy should be adopted which is most favorable to 
ie if not inconsistent with words used. Bennett v. Se Fire Ins. 
0 a ately 
146(3)—Rule of liberal construction favoring insured applies only where insurance con- 
tract is fairly susceptible of two interpretations, one favoring each party. Chase v. 
Business Men’s Assur Co. of America. (U. S. 
146(3)—Insurance policy must be construed liberally as to insured and strictly as to 
insurer. Corsones v. Monarch Accident Ins. Co. (Vt.) wee 
146(3)—As respects liberal construction of policy, primary purpose of insurance is to 
insure, or to provide for indemnity. Swann v. Atlantic Life Ins. Co. (Va.) re 
146(3)—Insuring clause of automobile theft must be construed with conditions limiting 
— which, if ambiguous, should be liberally construed in insured’s favor. Housner 
. Baltimore-American Ins. Co. (Wis.) 
(4). Standard policy. 
146(4)—Railroad commission in prescribing provisions of carrier’s liability policy could 
assume that policy would be construed in accordance with established law and accord- 
ing to purpose of statute. Ott v. American Fidelity & Casualty Co. (S. 
(5). Effect of prior decisions. 
146(5)—In construing insurance and other contracts, words expressing parties’ intention 
should be given usual, natural, and ordinary meaning, and also meaning as settled 
by antecedent judicial decisions. Moore v. Life & Casualty Ins. Co. (Tenn.) 
§ 147. WHAT LAW GOVERNS 
(2). Place of contract. 
147(2)—Obligations of bond indemnifying against losses held referable to law of state 
where last signing necessary to consummation of agreement and its deposit in mails 
occurred. Hare & Chase, Inc. v. National Surety Co. (U. S.) 
§ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. 
149—Provision written into automobile policy respecting time when policy should take effect 
was controlling over printed provision requiring policies to be countersigned. Goss v. 
Security Ins. Co. of California. (Calif.) i ae 
149—Written clause, indorsement, on rider, inconsistent with provisions of printed insur- 
ance policy, must prevail. Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) 
§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
150—Rider must be read with every clause of policy as if set forth therein. Rider ex- 
pressly stated to be substitute for inconsistent provisions of policy. Swift v. Zurich 
General Accident & Liability Ins. Co. Ltd. (Cal.) F 
150—Provisions of policy and indorsement thereon are to be read together. Cristal v. 
American Casualty Co. (N. ‘ ; 
150—Written clause, indorsement, on rider, inconsistent with provisions of printed insur- 
ance policy, must prevail. Construction of marine insurance policy and attached riders 
together as one contract held necessary. Aetna Ins. Co. v. Houston Oil & Transport 
CG. Cd. S) . 
§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—Insurance contract may consist of several separate documents, which must be con- 
strued together, if possible. Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) 
(2). Application as part of the contract. 
151(2)—Court, where applications were not attached to policies, must act as if they had 
never been. Bible v. John Hancock Mutual Life Ins. Co. (N. Y.) 
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151(2)—Where. insurance applications were attached to and made part of policies, together 
they constituted contract. When there is conflict between policy provisions, and ap- 
plication, policy provisions control. New York Life Ins. Co. v. Cohen et al. (U.S.) 292 
151(2)—Provisions. of application for life insurance attached to policy, and made part 
thereof by reference, should be considered as though in policy. Hurt et al. v. New 
York Life Ins. Co. (U. S.) i Beas i 5 , 1280 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART' OF POLICY. 
(3). Statutes and ordinances. 
152(3)—-Statutes respecting reserve must be regarded as forming part of policy to same 
effect as if embodied therein. Inter Southern Life Ins. Co. v. Omer. (Ky.) 572 
152(3)—-Statute entitling insured to statutory penalty and attorney’s fee when recovery 
is had on policy for amount sued for becomes part of insurance contract. American 


Liberty Mutual Ins. Co. v. Washington. (U. S.) iNswe d's alow ka vite ayes 
152(3)—State statute making written contract effective upon delivery entered into and 
became part of contract of insurance. Aetna Life Ins. Co. v. Geher. (U. S.) 1098 


152(3)—Statute giving beneficiary attorney’s fees upon recovering judgment against in- 


surer becomes part of policy. Orlando Candy Co. v. New Hampshire Fire Ins. Co. 
Cs. S$.) pixies ae ot . 


1342 
§ 153. USAGES OF BUSINESS. 
153—In action on policy claimed to have constructively delivered, evidence concerning 
custom of insurer as to delivery of policies transmitted to agents held properly 
excluded, where there was no showing that insured contracted with this custom in 
his mind. Paez v. Mutual Indemnity Accident, Health & Life Ins. Co. of California. 
(Cal.) : 2 a 1393 
§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. 
156(1)—Policy naming beneficiary as “‘A. C. Thomas -N.’’ clearly disclosed beneficiary 
was designated. North Carolina Mutual Life Ins. Co. v. Martin. (Ala.) 563 
156(1)—Under open mortgage clause of fire policy, mortgagee is appointee and not as- 
signee, and contract is between insurer and mortgagor. Girard et ux. v. Vermont 
Mutual Fire Ins. Co. (Vt.) AT ee ‘ ; : 461 
156(1)—Contract of insurance, like any other contract, relates to parties executing it. 
Daniel et al. v. Bedford County Ass’n. of Farmers Mut. Fire Ins. Co. of Vir- 
ginia. (Va.) 1373 
§ 157. SUBJECT-MATTER INSURED IN GENERAL. 
157—Policies held to cover interruption of business as whole by fire. regardless of part 
conducted in or with property burned. Studley Box & Lumber Co. v. National Fire 
Ins. Co. (N. H.) 142 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
§ 163. DESCRIPTION OF PROPERTY. 
(4) In general. 
163!3—-Insurers, attaching to policies notes stating that directions ‘that descriptions shall 
clearly indicate insured’s buildings, might be deleted, cannot complain of clarification 
of inaccurate description by showing property intended. Studley Box & Lumber Co. 
v. National Fire Ins. Co. (N. H.) ; 142 
(1). Buildings and appurtenances. 
163(1)—Description of insured’s principal buildings, in business interruption policies held 


not exclusive of other structures used in business. Clauses regarding sprinkler system 
held not to show conclusively that policies covered only suspension of business _he- 
cause of fire damage to buildings so equipped. Studley Box & Lumber Co. v. National 
Fire Ins. Co. (N. H.) 142 
(2). Additions and new structures. 
163(2)—Addition to building in course of construction at time of issuance of fire policy 
containing alteration and repair permit was covered thereby. Where insurance contract 
covered additions, the comparative size or cost thereof is not material. Policy of fire 
insurance does not cover addition to insured building unless contract so provides. 
East & West Ins. Co. of New Haven, Conn. v. Fidel. (U. S.) 643 
(3). Trade fixtures, tools and implements. . 
163(3)—Fire policies on ice factory and permanent piping and fixtures for heating. light 
ing, and water, held to exclude other fixtures and machinery. Security National Fire 


Ins. Co. v. Kifuri. (Tex.) 162 
(5). Merchandise and stock in trade. p 
163(5)—Fire policy, covering stock of merchandise consisting chiefly of groceries and other 
enumerated goods, held to cover shoes and produce. Larsen & Son et al. v. Retail 
Merchants’ Mut. Ins. Co. (Ia.) . ..- 95S 


§ 165. ——- DESCRIPTION OF LOCATION. 

165—Stock of merchandise damaged while located in connected and communicating base- 
ment room under building adjoining address designated held covered by fire policy. 
Elliott v. Retail Hardware Mut. Fire Ins. Co. of Minnesota. (Minn.) 962 

165—Generally, location of property must be regarded as element of risk in case property 
is insured while contained in certain building. Location and situation of property as 
given in policy constitutes essential element of description, preventing recovery for 
loss, where not located as described. Provisions of fire policy respecting location of 
property in certain building constitutes contractual distribution of risk and limitation 
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of liability. Stock stored in cement building held not “in yard immediately adjacent 
to lumber shed within fire policy limiting coverage on stock located in different build- 
ings. Southern Underwriters v. Williams Lumber Co. (Tex.) .. 2 .. 639 

165—Policy indemnifying carrier agent against loss to cotton while on premises of com- 
press company held to cover cotton burned on compress platform after carrier had 
issued bill of lading for cotton. United States Fire Ins. Co. v. St. Louis, B. & M. 
Ry. Co. (Tex.) cane ee 
-Policy indemnifying carrier ‘for loss of cotton stopped en route for purpose of com- 
pression and reshipment held to protect railway for all cotton stopped en route for 
compression. United States Fire Ins. Co. of New York v. St. Louis, B. & M. Ry. 
Go. ¢Fex;) ; ; : Stace : ‘ ....1366 

§ 168. DUTIES AND OBLIGATIONS Gl UARANTEE D. 

168—Where liability insurance policy had not been transferred by insured to automobile 
involved in accident, insurer could not be held liable on policy. Ambs v. Jersey Mutual 
Casualty Ins. Co. (N. J.) 

§ 170. AMOUNT’ OF INSURANCE. 


§ 173. —— SPECIAI, PROVISIONS OF POLICY. 

173—Insurer under policy limiting coverage on stock in certain buildings held not liable 
beyond amount stipulated, as respected each building. Southern Underwriters v. Wil- 
liams Lumber Co. (Tex.) ie 

§ 175. COMMENCEMENT OF RISK. 

175—In absence of other showing, date of automobile collision policy, and not date of 
issuance, usually governs. Where insurance agent on December 12 requested issuance 
of automobile collision insurance and insurer on December 15 issued collision rider 
dating same December 12, insurer held liable for collision of December 14. Burdick 
v. California Ins. Co. of San Francisco. (Idaho) 

175—Agent’s neglect to give premium receipt and indorse payment on application held. not 
to preclude life policy from becoming effective from date of application. New York 
Life Ins. Co. v. Abromietes. (Mich.) pares aie aioe ; ‘ 

175—Life policy is not effectively “issued” until properly signed and executed by officers 
of company. Prudential Ins. Co. of America vy. Connallon. (N. J.) ; 
Insurance contract may be antedated by agreement to cover period during which in- 
surer assumes no risk. Whitney et al. v. Union Central Life Ins. Co. (U. S.) 
Life policies held to put insurance in effect on date stated therein not withstanding 
inconsistent provisions of application. Rule that ambiguity in life policy will be con- 
strued most favorably to insured is applicable in case otf conflict between policy and 
application respecting effective date. Life policies held effective on date stated therein 
that being intention of parties, as shown by applications and policies, delivery of policies, 
and payment of premiums. New York Life Ins. Co. v. Cohen et al. (U. S.) 

175—Date when policy becomes effective is to be determined as of time 
assumed. Harlow v. North American Acc. Ins. Co. (Wash.) 

§ 176. TERM AND DURATION OF RISK. 

=. 17%. TERM FIXED BY POLICY IN GENERAL. 

177—Accident policy providing for expiration at noon on certain date held not in force 
in afternoon of such date, notwithstanding receipt book notice that premiums must 
be paid ‘‘on or before” such date. Purvis v. Commercial Casualty Co. (S. C.) i 1038 

177—Insurance policy held to cover loss from destruction of film negatives by fire after 
estimated ‘ee for production of film. Darmour Production Corporation vy. Insurance 
Co. of North America. (U. S.) 102 

177—Evidence established that deceased was discharged at time of death; hence, beneficiary 
under group insurance policy, issued to employer, could not recover. Metropolitan Life 
Ins. Co. v. Hawkins. (Va.) ; a awa ‘ 632 

§ 179. ENTIRE OR SEVERABLE CONTRACT. 

179—Insurance policy covering different classes of property, separately valued and _ in- 
sured is divisible contract. Niagara Fire Ins. Co. v. Wilkerson. (Okla.) 968 

§ 179%. LOANS ON POLICIES. 

179'%4—Where insured procured loan from insurer and assigned paid-up policy, as security, 
notice that “premium” would be due held not such “notice” of overdue interest as 
was contemplated by forfeiture provision of contract. Protective Life Ins. Co. v. 
Thomas. (Ala.) s a 

1791%4—That insurer retained insured’s note executed to obtain loan on policy to secure re- 
instatement thereof until after insured’s death did not constitute waiver of re- 
quirement that insured deliver policy as security for loan. Zimmerman vy. Mutual 
Life Ins. Co. of New York. (Mont.) ‘ 310 


13 
VI. Premiums, Dues and Assessments. 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—In absence of contrary express agreement, premiums will be applied to give in- 
sured protection for which he pays. MacDonald y. Metropolitan Life Ins. Co. (Pa.) 731 
(3). Payment to agent or broker. 
186(3)—-Premium receipt card on local agent’s hand writing held properly excluded to 
shew last premium payment in absence of evidence of truth of statements thereon. 


Atlanta Life. Ins. Co. v. Thompson. (Ga.) ; , an Ge 
186(3)—Fire policies held binding on insurer charging premiums against its agents and 
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subsequently taking agents’ notes for premiums, though insurer never actually received 
payment before canceling policies. Fuller v. Security Union Ins. Co. (Tex.) <s MOS 
§ 187. NOTES FOR PREMIUMS. 
(3). Want or failure of consideration. 
187(3)—Note given agent for first year’s premium on life insurance policy held without 
consideration,. where insurance company declined to issue policy applied for, but issued 
another policy which insured refused to accept. Janusa v. Scovotto. (La.) .. ~ ov kee 
§ 188. ACTIONS FOR PREMIUMS. 
(2). Pleading and evidence. 
188(2)—By introducing fire policy and premium note insurer made prima facie case, 
entitling it to judgment on note, in absence of evidence of payment or other defense. 
Hartford Fire Ins. Co. v. Dickerson. (Miss.) 
§ 193. AMOUNT OF ASSESSMENT. 
(1). Insurance other than life. 
193(1)—Defect in complaint cannot be urged for first time on appeal after defense inter- 
posed has been litigated on merits as if no such defect existed. Gleason v. Duluth 
Nest No. 1200, Order of Owls, et al. (Minn.) .... eas eu s 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—-Where insurance company refuses to accept premium tendered in accordance 
with contract, insured may generally recover premiums paid with interest. Industrial 
Life & Health Ins. Co. v. Thomas. (Ga.) 1290 
198(1)—If beneficiary has no insurable interest in life of deceased, insurer must return 
premiums. Robinson v. Washington Fidelity National Life Ins. Co. (La.) 318 
198(1)—Assignee of premium refunds acquired same rights to return by insurer of un- 
earned premiums on insurer’s cancellation of policies as assignors possessed. Absence 
of authority from insurer to its agents to make debits and credits of agents’ mutual 
accounts with another agent held not to defeat latter’s recovery of unearned pre- 
miums as assignee of refunds on insurer’s cancellation of policies. Fuller v. Security 
Union Ins. Co. (Tex.) j . ; 
(5). Avoidance or forfeiture of policy 
Where premiums had been paid on_ policy, plaintiff could recover either full death 
benefit or could recover back premiums paid. Umon Mutual Ins. Co. v. Peavy. (Ala.) 
(6). Actions. 
198(6)—-If insurance company refuses premium and further declares that no future pre- 
miums will be received. insured may sue for premiums paid without tendering 
premiums thereafter accruing. Evidence warranted finding that insurance company re- 
fusing to pay sick benefits except after deduction of advance premiums had _ repudiated 
liability and that insured was entitled to recover premiums paid. Issue of insured’s 
consent to deduction of advance premiums on payment of si¢k benefits held not pre- 
sented under evidence. Industrial Life & Health Ins. Co. v. Thomas. (Ga.) 1290 
198(6)—-Finding mutual contract between insurance agents, whereby accounts would be 
debited and credited as accounts accrued, held sustained by evidence. Evidence sus- 
tained finding that insurance agent by debits and credits of mutual accounts with 
another agent paid premiums on fire policies procured from latter. Fuller v. Security 


Union Ins. Co. (Tex.) ee : 453 


VII. Assignment or Other Transfer of Policy. 


§ 199. ASSIGNABILITY OF POLICIES. 

199—Life policy is mere chose in action, assignable as other choses in action, unless for- 
bidden by contract. Moon v. Williams et al. (Fla.) é . 880 

§ 207. CONSENT OF INSURER. 

(1). Necessity of consent. : i 

207(1)—Life insurance policy, being chose in action, before loss be assigned, without in- 
surer’s consent, unless policy stipulates otherwise, to one having insurable interest in 
insured’s life. Limitation on assignment of life insurance policy is solely for insurer’s 
benefit, and no one else may take advantage therecf. Provision invalidating assign- 
ment of life insurance policy, as against insurer unless made with certain formalities, 
not being pleaded was waived. Missouri State Life Ins. Co. v. Robertson Banking 
Co. (Ala.) a ag teafereteh ea uiare eearace 5 ; 

207(1)—Transferee or owner of property covered by fire policy taken out by owner and 
issued in trade-name held not entitled to recover under policy where insurer did not 
consent to transfer. Fogg et al. v. London & Provincial Marine & General Ins. Co. 
(Ky.) : 


198(5) 


(2). Sufficiency and effect of consent. : 
207(2)—Where insured property was conveyed, and it was desired to have insurance trans- 
ferred, insurer’s local agent was competent to act. Henry Clay Fire Ins. Co. v. 
Grayson County State Bank. (Ky.) ; . eae 
207(2)—Agent’s indorsement of assignment on policy created new contract between in- 
surer and assignee. Northwestern Nat. Ins. Co. v. McFarlane. (U. S.) 50k Eae 
207(2)—Director of town mutual fire insurance company held to have apparent authority 
to consent to assignment of policy. Apparent authority of director of town mutual 
fire insurance company to consent to assignment of policy held equivalent to actual 
authority as to persons dealing with company. Town mutual fire insurance company, 
in assignee’s suit on policy, held under circumstances shown, estopped to claim ab- 
sence of consent to assignment. Stankiewicz v. Hartland Farmers’ Mutual Fire Ins. 


Co. (Wis.) : San rete ond 466 
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$ 210. CONSIDERATION FOR ASSIGNMENT. 

210—Where mortgage clause in fire policy of mutual insurance association was executed 
with policy, no transfer fee ever became due or payable. Meader et ux. v. Farmers’ 
Mut. Fire Relief Ass’n. (Ore.) ......... 

§ 211. DELIVERY AND ACCEPTANCE OF ASSIGNMENT. 

211—Insured’s retention of custody of policy and copy of assignment to wife, was not 
inconsistent with intent to transfer title. Manual delivery of assignment of policy to 
wr % essential to validity thereof. Clay County Bank et al. v. Wilson et al. 

Se aa 

§ 213. CONSTRUCTION OF ASSIGNMENT. 

213—Insured may assign life insurance policy to beneficiary, thereby vesting in him ir- 
revocable right to benefits. Where insured changed beneficiary and assigned policy to 
original beneficiary as its interest might appear, extent of interest, not stated in as- 
signment, was subject to proof. West End Sav. Bank v. Goodwin et al. (Ala.) 


Assignment of second mortgage and interest in insurance by one having no rights 


under policies as second mortgagee availed assignee nothing. Assignee of mortgage 
on real estate did not acquire thereby any right in respect to insurance on_ personal 
property located within building. Collins v. Lumbermen’s Ins. Co. of Philadelphia, 


Pa. (Wash.) 


§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 

§ 222. TRANSFER AS COLLATERAL SECURITY. : 

222—Assignment of life policy places assignee in same status respecting rights and _ lia- 
bilities thereunder as insured occupied before assignment. Assignee of life policy as 
collateral acquired right to foreclose lien created by assignment to enforce payment 
of debt; under assignee’s foreclosure of lien on life policy as collateral, policy may 
be sold by court order; one acquiring title to life policy under assignee’s foreclosure 
sale thereof stands in position of insured, as respects right to exercise options under 
policy. Moon v. Williams et al. (Fla.) ; , 

222—Where policy was assigned as security for debt, all right therein, exceeding debt, 
was equitable property of insured. Creditor holding policy as security for debt held 
entitled only to reimbursement, and must account for balance to insured’s legal repre- 
sentative. Saville v. Lee. (Ga.) y eirened 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 
229(1)—Representatives of insurer, having issued fire policies, could not cancel them 
without notice of cancellation. Jackson v. Petrie & McFarland. (La.) 
(2). Sufficiency of notice in general. 
229(2)—Written notice of cancellation of collision insurance policy held sufficient without 
stating reason for such cancellation; giving wrong reason in written notice of can- 
cellation of collision insurance policy held no* to invalidate cancellation. Pearson et 
al. v. General Casualty & Surety Co. (N. J.) ; re 
229(2)—-Insurer sending notice canceling indemnity policy by registered mail and_ re- 
questing return receipt assumed responsibility of personal delivery to insured. At- 
tempted cancellation of indemnity policy held ineffective, where cancellation notice 
was sent by registered mail, but not delivered to insured. Werner et al. v. Com- 
monwealth Casualty Co. (N. J.) ; oe 
(3). Notice to agent or broker. 
229(3)—-Insurance agent, who merely placed fire policy for school trustees, held not trustees’ 
agent for accepting notice of cancellation. Gulf Ins. Co. v. Beckville Rural High 
School Dist. No. 3 et al. (Tex.) Paes ; cides : ‘ 
(4). Authority of agent to waive notice. 
229(4)—-Where insured authorizes agent of several insurers, to keep up insurance, selec- 
tion of insurer being left to agent’s discretion, collateral authority to substitute policies 
and to waive notice of cancellation of policy displaced in effecting substitution is 
implied. Where insured authorized agent of several irisurers to keep up insurance 
and select insurer, agent’s consent for cancellation of policy held not binding on 
insured, where agent was without authority from second insurer to substitute second 
policy for original one. Security Nat. Fire Ins. Co. v. Gulf Ins. Co. et al. (Tex.) 1364 
§ 235. EVIDENCE OF CANCELLATION. 
235—Limited mentality of insured who signed “receipt” canceling policy was important 
factor in determining whether, as matter of law, he should be held to terms con- 
tained therein. Lefebvre vy. Nickolai et al. (Wis.) ; 
§ 236. OPERATION AND EFFECT OF CANCELLATION 
236—Agent’s statement after accident that collision insurance policy was still in force 
held not to operate as revival of canceled policy. Pearson et al. v. General Casualty 
& Surety Co. (N. J.) ‘ 
§ 237. REMEDIES FOR WRON 
237—Insurer’s refusal to recognize unmatured educational endowment policies as legal and 
binding obligations was breach of contract entitling beneficiary to sue for present 
worth. Present worth of endowment policies repudiated by insurer before maturity 
should be computed on basis of simple interest at legal rate. Aetna Life Ins. Co. 


1440 


Geher. (U. S.) 5 ; : : Keaieamhirs 
RIGHT OF INSURED TO SURRENDER IN GENERAL, 
(1). In general. 
238(1)—Transactions relative to premiums after loss held not material in determining 
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insurer’s liability. Insurance Co. of North America vy. Detroit & Security Trust 

Co. Gy.. 63 . zi z 
(2). Authority of agent. 

238(2)—Insured’s authorization of broker to take out new insurance and cancel existing 
policies held not effective to discharge existing policies, where authorization to cancel 
was conditioned upon insurer’s consent to cancellation without liability for premiums 
and consent was never procured. Insurance Co. of North America v. Detroit & 
Security Trust Co. (U. S.) . : ee ° 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Filing claims upon new policies, held not ratification by insured of its agent’s at- 
tempted cancellation of original policies after loss, where insured in making claims 
expressly reserved its right under the first policies. Communication to insured’s 
brokers, directing cancellation of policies, was ineffective until transmitted to insur- 
ance company, but was effective to companies for which brokers acted as general 
agents. Insurance Co. of North America v. Detroit & Security Trust Co. (U. S.) 133 

§ 242. EVIDENCE OF SURRENDER. , ~y 

242—-Evidence sustained finding that procurement of policy was authorized, and that in- 
sured’s instruction to brokers to cancel policy had not been carried out before fire. 
Insurance Co. of North America v. Detroit & Security Trust Co. (U. S.) 1338 

§ 244. REPAYMENT AND RECOVERY OF PREMIUMS OR PAID-UP VALUE 

ON SURRENDER. 

244—Insured held entitled to recover from insurer amount of brokers’ 
ducted from unearned premium paid them. 
Fire Ins. Co. (N. Y.) asta: 

§ 247. RESCISSION BY INSURER. 

247—Insurer could not have policy canceled because of misstatements as to matter in 
certificate, which was part of application to be filled out by examining physician, not 
incorporated in policy contract. Louisiana State Life Ins. Co. v. Phillips. (Ala.) 1105 

§ 249. ACTIONS FOR RESCISSION. 

249—Evidence failed to show that fact that insured had had syphilis, cured before issuance 
of life policy, increased insurer’s risk, so as to enable insurer to procure cancella- 
tion of policy for misstatements. Louisiana State Life Ins. Co. v. Phillips. (Ala.) 1105 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
(A) GROUNDS IN GENERAL. 
251. WHAT LAW GOVERNS. ; ; ; 
51—Validity of defenses of equitable estoppel by misrepresentations and concealment is 
determined by law of place of contracting. Hare & Chase, Inc. v. National Surety 
So. CU: 3) oaks 
REPRESENTATIONS. 
53. IN- GENERAL. x ; ae 
Knowingly giving untrue answers, to material questions in application 
ance constitutes grounds for annulment of ‘nsurance contract. Klein v 
Bankers’ Life Tns. Co (Kan.) , 
Insured’s answer to avoid policy on ground of false representation must not only 
have been untrue but with reference to material matter and knowingly false. Wharton 
v. Aetna Life Ins. Co. (U. S.) 
§ 255. MATERIALITY. . , i 3 
255—In determining materiality of insured’s representations, consideration must be given 
in form of question. Jenkins v. John Hancock Mutual Life Ins. Co. (N. Y.) 
256. - EFFECT OF MISREPRESENTATION. 
(2). Knowledge and intent of applicant. . 
256(2)—For insured to be chargeable with representations in application attached to policy 
as with actual intent to deceive, he must have actual knowledge of the representations 
Louisiana State Life Ins. Co. v. Phillips. (Ala.) 1105 
256(2)—Applicant for life insurance should exercise towards insurer same good — faith 
which he may rightfully demand from insurer; insured, if conniving with soliciting 
agent to defraud insurer, cannot recover. John Hancock Mutual Life Ins. Co. v. 
Luzio. (Ohio.) : a 
256(2)—False representations to avoid life insurance policy must have been intentional and 


with design to deceive or defraud. American Central Life Ins. Co. v. Alexander. 
(Tex.) re 


1338 


1338 


commission de- 


1182 


256(2)—-Misrepresentations will not void policy unless insured knew they were false or 
was chargeable with such knowledge. Wharton v. Aetna Life Ins. Co. (U. S.) 


256(2)—Generally, where insurer is induced to contract by representation respecting material 
fact, policy will be avoided, whether misrepresentation was made willfully with intent 
to deceive, or through innocent mistake. Hare & Chase, Inc. v. National Surety Co. 
(U. S.) : 

256(2)—Misrepresentations of insured in application for life policy, to defeat right of 
recovery thereunder, must have been made with intent to deceive. Mills v. Continental 
Life Ins. Co. (Wash.) 636 


256(2)—-Untrue answer in icy application must be made with intent to deceive insurer 
to avoid insurer’s liability. Tison v. American Nat. Ins. Co. (Wash.) 1142 
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§ 257. CONCEALMENT. 

§ 258. IN GENERAL. 

258—Applicant’s failure to disclose facts about which no questions are asked will not 
avoid policy in absence of fraud. Wharton v. Aetna Life Ins. Co. (U. S. 

258—Assured under marine policy must disclose to underwriter all circumstances known to 
him materially affecting risk; that assured intends no fraud being immaterial. Btesh 
et al. v. Royal Ins. Co., Limited, of Liverpool. (U. S.) 3 back: Bla oe) 

258—Under uberrimae fidei rule, applicant for fire insurance must use due and reason- 
able diligence to disclose to insurer all facts affecting risk which arise after applica- 
tion, and before contract has been consummated. Uberrimae fidei rule does not re- 
quire insured to use extraordinary diligence or to employ extraordinary means to 
inform insurer of changes in risk which have taken place during negotiations and 
before policy has attached. Springfield Fire & Marine Ins. Co. v. National Fire Ins. 
Co.” 07: S23 ee ee Cb wae RE ates 

§ 260. MATERIALITY. 

260—In absence of warranty, undisclosed matter must be material to render its nondis- 
closure significant. Test of Materiality is whether fact would have influenced under- 
writer either not to underwrite at all, or not to underwrite, except at higher premium. 
Hare & Chase, Inc. v. National Surety Co. (U. S.) ae san : ee 

260—‘‘Circumstances materially affecting risk” are those which reasonable person in as- 
sured’s position would suppose would control underwriter’s decision. Btesh et al. v. 
Royal Ins. Co., Limited, of Liverpool. (U. S.) 

§ 261. EFFECT. 

261—Where applicant for insurance truthfully discloses facts concerning health to soliciting 
agent, who freely reports facts to insurer agent is agent for insurer responsible for 
agent’s conduct; insured, failing to disclose to soliciting agent known facts concerning 
health affecting risk, cannot recover unless insurer waived forfeiture after obtaining 
knowledge. John Hancock Mutual Life Ins. Co. v. Luzio. (Ohio.) : 

§ 262. FRAUD OR FALSE SWEARING IN CBTAINING INSURANCE. 

262—Insured’s fraudulent missstatements on original application for life policy, not at- 
tached to policy when issued, are no defense. Eddins vy. National Life & Accident 
Ins. €o. Ca. 

262—Statute providing that no statement of insured should be used in defense, unless 
contained in application attached to policy, held not to protect insured practicing 
fraud. Sheridan v. Thibodaux Benevolent Assn. (La.) ; 

§ 263. WARRANTIES. 

§ 264. —— IN GENERAL, 

(1). In general. 

264(1)—Acceptance and retention of policy did not charge insured with warranting state- 
ment therein which depended for its meaning upon reference to item unattached 
to policy. Where incorrect answers to questions in application for insurance were 
made from physician’s own information and not read to those answers which were 
contained in policy which insured accepted. Louisiana State Life Ins. Co. v. Phillips. 
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(Ala. ) Seteid <eegie : a eo oid alees 
264(1)—-Statements in application for insurance as of applicant’s own knowledge on which 
insurance contract is based are ‘“‘warranties,’ and any agreement therein is binding 
when policy is issued and delivered. Pina v. Continental Casualty Co. (R. I.) 1036 
§ 265. ——- DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
265—Life policy held to make insured’s answers relating to his health warranties and not 
mere representations. Springfield Fire & Marine Ins. Co. (Ark.) j 565 
265—Language in application, medical examination, and in policy on which insurer relied 
held representations and not warranties. Towle v. New York Life Ins. Co. (Nebr.) 347 
265—Provision in policy itself that policy shouid be void if insured was attended by 
physician within two years for serious disease, is not mere representation. Montgomery 
v. John Hancock Mutual Life Ins. Co. (N. Y.) : 598 
265—Where insured agreed that, for misstatement as to her health, policy should be- 
come void, representations regarding health constituted warranty, not representation. 
Atlanta Mutual Ins. Assn. v. Heard. (Tex.) 1320 
265—Respecting defense of presence of gasoline on schooner, policy provision regarding 
gasoline held condition, not warranty. The Anthony D. Nichols. Peders et al. v. Hart- 
ford Fire Ins. Co. (U. S 5 Sine oi Acayeibaen: | 
§ 267. ——- FULFILLMENT OR BREACH. 
267—General rule is warranty in insurance contract must be strictly and literally ful- 
filled or contract is vitiated. Standard Fur Cutting Co. v. Caledonian Ins. Co. of 
Scotland. (Conn.) ; sia ; i 
267—Express warranties in marine insurance policies must be literally complied with. 
Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) att 
270. EFFECT OF BREACH. 
270—Condition precedent to liability under policy held not embraced within statute pro- 
viding misrepresentation shall not avoid. policy unless contributing to death. Hurt 
et al. v. New York Life Ins. Co. (U. S.) ; aes 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. ° 
282(1)—Where warranty or condition as to title does not affect risk, insurance should 


not be held ineffective for breach. Dunne v. Phoenix Ins. Co. of Hartford, Conn. 
(Cal.) : ‘ sedan ewdwm dace clas ws ae 


985 


116 


692 
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282(1)—That insured was not sole owner, as fire policy required, precluded recovery. Win- 
frey v. Girard Fire & Marine Ins. Co. (Tex.) Leta are rE ; . 
282(1)—Condition or contractual warranty in fire policy requiring unconditional and sole 
ownership is valid and enforceable. Eureka Security Fire & Marine Ins. Co. v. 
De Ross. (Tex.) ... 
(2). Character of title or interest in general. 
282(2)—Automobile owner’s violations of statute respecting registration, certification and 
transfer of title held not to prevent him from establishing ownership in suit on 
theft policy. Green v. Connecticut Fire Ins. Co. of Hartford, Conn. (N. D.) 
(4). Particular estates or interest. 
282(4)—Mortgagee is not ‘‘owner’” within fire policy requiring fee-simple ownership; mort- 
gagee’s title, although strict legal title for certain purposes, being defeasible. Insured, 
suing on fire policy, being mortgagee under unforclosed mortgage, held not “owner of 
legal title’ within policy requiring unconditional and sole ownership. Westchester 
Fire Ins. Co. of New York v. Green. (Ala.) ee 
282(4)—Respecting policy requiring sole ownership, stepfather and stepdaughter acquiring 
interests in furniture under will held possession in common. Respecting policy requir- 
ing sole ownership, where stepdaughter acquired interest in furniture under will, insured 
stepfather acquired no title by stepdaughter’s unauthorized sale. Respecting policy re- 
quiring sole ownership, equitable right, if any, accruing to insured stepfather by 
guardian’s unauthorized sale of stepdaughter’s interest in furniture did not extend 
beyond that of lienholder in possession to secure reimbursement. Winfrey v. Girard 
Fire & Marine Ins. Co. (Tex.) 
(6). Effect of mortgage or other lien. 
282(6)—Existence of unforeclosed mortgage executed by insured is not breach of fire policy 
requiring unconditional and sole ownership. Westchester Fire Ins. Co. of New York 
v. Green. (Ala.) 


282(6)—Neglect of prior mortgagee in recording release of mortgage held not to inure 
to benefit of insurer so as to defeat rights of subsequent mortgagee and mortgagor, 
representing in fire policy that they were unconditional owners of motortruck. Wells 
Chevrolet Co. v. Pacific Fire Ins. Co. (Wash.) 
(8). Vendor and purchaser of real property. 
282(8)—-Where insured had contracted for title prior to date of fire policy and had 
acquired title before loss, policy held valid. Security Ins. Co. v. Smith et al. (Ark.) 
(10). Joint property. 
282(10)—Insurable, inheritable, undivided interest of one of seven children who, with 
mother after father’s death occupied homestead, which had not been so occupied or 
claimed. for five years before fire, held not ‘“‘sole and unconditional ownership” re- 
quired by fire insurance policy. Eureka Security Fire & Marine Ins. Co. v. De Ross. 
(Tex.) os , a kek 
§ 283. INCUMBRANCES. 
(5). Entire or severable contracts. 
283(5)—Fire policy covering dwelling, barns, grain, harness, wagon, etc., separately valued 
and insured, held divisible, so that in§ured’s concealment of real estate incumbrance 
did not 
(Okla.) . 
§ 286. SPECIAL 
286—Finance company’s representative having intentionally failed to disclose company was 
rediscounting taxicab paper because of belief indemnity bond did not cover risk, and 
having paid no premium therefor, finance company held estopped to establish claim in 
respect thereto. Hare & Chase, Inc. v. National Surety Co. (U. S.) 
—Assured, if knowing that carrier gave more care to silk than cotton shipments, was 
bound to disclose to underwriter that he had billed silk as cotton. Assured who, 
without, underwriter’s knowledge, defrauded carrier by billing silk as cotton, could not 
recover against underwriter for silk insured as such; being precluded from protesting 
that he did not suppose fraud against carrier would injure underwriter. Assured’s 
billing silk as cotton and procuring consular invoice misdescribing cotton held not 
materially to affect risk on cotton authorizing recovery therefor against underwriter. 
Btesh et al. v. Royal Ins. Co., Limited, of Liverpool. (U. S.) 
§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—‘‘Double insurance” exists where several insurances are made in favor of same 
assured on same interest and same risks. Smith v. Northern Ins. Co. of New York 
et al. (N. Y.) : ; 
288(1)—Provision in accident and health insurance contract that insured has no other 
such insurance, and will not apply for more without notifying insurer, is reasonable 
and valid, and must be obeyed. Pina v. Continental Casualty Co. (R. I.) 
288(1)—-Where original fire policy was never canceled and no additional insurance requested, 
second policy placed by agent with another company was ineffective. Gulf Ins. Co 
v. Beckville Rural High School Dist. No. 3 et al. (Tex.) 
288(1)-—Provisions of policy providing for release of liability in case of other insurance 
prevail over indefinite provision allowing other insurance. Policies insuring carrier 
except for- cotton otherwise insured, held not to cover transit cotton burned while 
stopped en route for compression and covered by policy to compress company for 
carrier’s benefit. United States Fire Ins. Co. of New York v. St. Louis, B. & M. 
Ry. Co. (Tex.) ; 1366 
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(C) MATTERS RELATING TO PERSONS INSURED. 
§ 290. AGE. 


290—Policy providing for payment of amount purchasable by premium paid at correct age, 
if insured’s age was misstated, held applicable only to valid contract and innocent mis- 
statement of age. Policy limiting insurer’s liability to benefits payable at correct age 
requires reduction in insurance to amount premium would buy at true age in case of 
innocent misrepresentation of age. Smith v. National Life & Accident Ins. Co. 
(Ark.) ; pe ; 

§ 291. HEALTH AND PHYSICAI, CONDITION. 

(1). In general. 

291(1)—Representation insured was not pregnant when making application for life policy 
held material to risk as matter of law. First Texas Prudential Ins. Co. v. Baldivia 
et al. (Tex.) ; : Grats aati on nce 932 

291(1)—Insured’s breach of warranty regarding her good health worked forfeiture of 
policy, without reference to whether false statement was made willfully and with in- 
tent to deceive insurer. Insured’s willful misstatement as to condition of health, 
constituted ‘“‘fraud’’ within statute, as to insurer issuing policy in reliance on truth 





876 





of statement. Atlanta Mut. Ins. Assn. v. Heard. (Tex.) 1320 
291(1)—Life policy was invalid for insured’s fraudulent concealment respecting belief as 
to cancer. Gay v. New York Life Ins. Co. (U. S.) 5 291 


291(1)—Finding that false statements by insured concerning ailments and consultation with 
physician were not made with intent to deceive held sustained by evidence. Ulcers of 
stomach increased insured’s risk as matter of law, and false representations thereon 
avoided policy. Demirjian v. New York Life Ins. Co. (Wis.) 404 
(2). Effect of statutory provisions. 
291(2)—Misrepresentation concerning health, will not render policy void unless matter 
represented contributes to insured’s death, Mudd v. John Hancock Mut. Life Ins, 
Co. (Mo.) : ‘ 899 
(3). Knowledge and intent of applicant. 
291(3)—Life insurance may not be set aside on ground that applicant untruthfully an- 
swered questions concerning health, although applicant, unknown to himself, was 
infected with disease which caused death. Sheridan vy. Thibodaux Benevolent Assn. 
(La.) : me Saori =~ 320 
§ 292. MEDICAL ATTENDANCE 


292—-Misrepresentation of assured in applying for life insurance in respect to medical 
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treatment warranted cancellation of policy. New York Life Ins. Co. v. Conrad. 
(U. S.) 11 
292—-Applicant for insurance is not required to disclose fact of consulting physician for 

slight or temporary ailments. Wharton v. Aetna Life Ins. Co. (U. S.) 279 

o X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 

4 or Condition Subsequent. 

a (A) GROUNDS IN GENERAL, 

aM § 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 





(2). Nonpayment of premiums or assessments. : = 
310(2)—After default in premiums, and before reinstatement, policy was not in_ effect. 


a By its own terms policy was in effect only so long as premiums were paid. Denton v 

# Provident Life & Accident Ins. Co. (Ky.) 473 

a 310(2)—-Where__insurer’s obligation under life policy were conditional upon payment of 

7 premiums, no affirmative action was necessary to terminate insured’s rights on default. 
Kukuruza v. John Hancock Mutual Life Ins. Co. (Mass.) 583 


310(2)—Provision in accident and health policy that nonpayment of premiums avoids policy 
is valid and self-executing. Pina v. Continental Casualty Co. (R. I.) 1036 
§ 311 PARTIES AFFECTED BY FORFEITURE OF POLICY 
(1). In general. 
311(1)—Ljiability insurer’s defenses, when sued for judgment recovered against insured, 
hat insured failed to give notice, and misrepresented facts respecting automobile acci- 
dent, held not precluded by third party’s judgment against insured. Indemnity Co. 
of America v. Bollas. (Ala.) 1046 
11(1)—That insured failed to assist liability insurer in suit brought against insured 
not to defeat statutory rights of injured party securing judgment against insured 
and suing insurer. Hynding v. Home Accident Ins. Co. (Cal.) 1424 
311(1)—Any waiver of provisions of liability policy, to be effective, must have been be- 
tween insurer and insured. In injured person’s action against liability insurer, dealings 
between plaintiff and insurer were properly excluded respecting liability of insurer 
to insured. Kana vy. Fishman et al. (Mass.) 834 
311(1)—Injured person cannot recover by subrogation to rights of insured, if insured 
himself is precluded from recovering on liability policy. Ocean Accident & Guaranty 





Corporation, Limited v. Schroeder. (U. S.) 748 
1(1)—Where insured could not have recovered under automobile liability policy person 
imaged by insured’s automobile could not recover from insurer as garnishee. Koontz 

General Casualty C of America. (Wash 253 
11(1)—Liability policy which provided that all rights thereunder were strictly personal 
to assured held not to give third persons greater right than assured had. Shirley et 

il. v. American Automobile Ins. Co. (Wash.) 1446 

(2). Assignees. 

311(2)—Assignee, to whom loss is made payable in simple terms by marine insurance 


1525 








The Insurance Law Journal, Vol. 77 


policy, is merely insured’s agent to receive money and bound by any act of insured 
forfeiting policy. Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) 
. (3). Mortgagees and their assignees. 

311(3)—Fire policy containing standard mortgage clause, though void as to insured be- 
cause of breach of warranty, held valid as to mortgagee from its inception. Goldstein 
v. National Liberty Ins. Co. of America et al. (N. Y.) 

311(3)—Mortgagees, under loss payable ciause of mutual insurance association fire policy, 
held entitled to recover loss, notwithstanding member transferred property before fire 
without notice to association, rendering policy void as to member. Meader et ux. v. 
Farmers’ Mut. Fire Relief Ass’n. (Ore.) ‘ ; : ; 

311(3)—Fire policies containing mortgage clause, though becoming void as to insured on 
convevance, remain valid as to mortgagee. Girard Fire & Marine Ins. Co. vy. 
Farmer. (Tex.) 

311(3)—That fire policy issued to mortgagee was void as to mortgagor did not prevent 
recovery by mortgagee. British America Assurance Co. of Toronto, Canada v. Mid- 
Continent Life Ins. Co. (Tex.) : 

311(3)—State law, authorizing recovery by mortgagee. to whom loss is payable under fire 
insurance policy, notwithstanding insured’s breach of warranty, held inapplicable to 
policy covering vessel on navigable waters of United States. Aetna Ins. Co. v. Hous- 
ton Oil & Transport Co. (U. S.) < 

311(3)—Mortgagee clause in fire policy applied to insured’s act of obtaining other insur- 
ance without knowledge or consent of mortgagee. Queen Ins. Co. v. People’s Union 
Sav. Bank. (U. S.) . Siaireidios eer aceite eae ate 

311(3)—Under open mortgage clause of fire policy, mortgagee’s rights are wholly deriva- 
tive, and if mortgagor burns property mortgagee cannot recover. Girard et ux. v. 
Vermont Mutual Fire Ins. Co. (Vt.) ; 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 312. SUBJECTS OF MARINE INSURANCE IN GENERAL. 

312—That conditional seller and buyers of insured vessel mutually canceled contract held 
not “sale or transfer’ within cancellation clause of policy. That conditional seller 
of insured vessel canceled contract and became buyer’s partner involved no “change 
in management” within policy’s cancellation clause. Nearhoff v. Home Ins. Co. of 
New York et’al. (Wash.) ; 

§ 314. DEVIATION OR OTHER CHANGE OF VOYAGE. 

314—Policy insuring schooner while on specified waters held not to regulate voyages, but 
to define localities where insured loss might occur. Under policy insuring schooner 
against fire while on inland and coastwise waters of United States and West Indies 
and waters tributary thereto, deviation into Mexican port held insufficient to prevent 
recovery. Under policy insuring schooner on inland and coastwise waters of United 
States and West Indies and waters tributary thereto, ‘“tributary’’ included waters 
which schooner would ordinarily traverse in passing between designated waters. The 
Anthony D. Nichols. Peders et al. v. Hartford Fire Ins. Co. (U. S.) 

314—Vessel entering port for repairs and thereafter starting toward another port for 
additional repairs is not on ‘‘voyage’’ as regards deviation affecting insurer’s lia- 
bility. Nearhoff v. Home Ins. Co. of New York. (Wash.) 

§ 319. CHANGE IN USE OF BUILDING. 

(1). In general. 

319(1)—Unless partial use of dwelling for brooding chickens increased fire hazard, if 
it did not avoid fire policy containing no provision forbidding such use. Hartman v. 
Farmers’ Mut. Ins. Co. (Wash.) , 

$§ 323. BUILDING BECOMING VACANT. 

(1). In general. ° 

323(1)-—Vacancy clause in standard fire policy is statutory condition binding on _ parties. 
Vacancy or nonoccupancy clause being for advantage of insurer only, fire policy was 
voidable at insurer's election for breach thereof. Breach of vacancy or nonoccupancy 
clause in fire policy voided it, in absence of waiver by Insurer. Masiello et ux. 

Fidelity Phenix Fire Ins. Co. of New York. (R. I.) 

3. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 

Any right of purchaser of property in respect to insurance taken out at ap- 
proximately same time could not survive subsequent sale without notice to insurer. 
Failure of mortgagee with notice of change of ownership to notify insurer and se» 
policy was corrected terminated its rights under policy. Collins v. Lumbermen’s Ins. 
Co. of Philadelphia, Pa. (Wash.) 

(2). What constitutes change of title or interest in general. ‘ 

328(2)-——Foreclosure and purchase by mortgagee with mortgagor remaining in possession 
held not ‘change of ownership or occupancy’? working forfeiture of fire policy for 
failure to notify insurer thereof. Continental Ins. Co. of New York v. Rotholz. 
(Ala.) 

328(2)—Order confirming mortgage foreclosure sale did not vest purchaser with title, so as 
to deprive mortgagor of insurable interest, where purchaser did not execute bonds nor 
comply with bid. Smith et al. v. National Union Fire Ins. Co. of Pittsburgh, Pa., 
et al. (Ky.) Se ea eee Cane emenc ages sg 

328(2)—Sheriff’s deed to mortgagee who purchased at foreclosure sale, issued after fire 
insurance was procured with standard mortgage clause, held change in title, invalidat- 
ing policy as to mortgagee. Belatti v. Western Grain Dealers’ Mutual Fire Ins. 
Co. <S. D:) 
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328(2)—-Where insurance property was sold under trust deed and purchased by insured 
and beneficiary, there was no change in ownership thereof within fire policies. Dick- 


enson County Bank, Inc. et al. v. Royal Exchange Assurance of London, England. 
(Va.) oe Sa oar 
(4). Conveyance to wife. 
328(4)—Where, after issuance of fire policy, husband parted with held interest therein to 
wife, provisions of policy against change of interest held violated precluding recov- 
ery. Daniel et al. v. Bedford County Ass'n. of Farmers Mut. Fire Ins. Co. of 
Virginia. (Va.) : ahaa astute es diame d eireear arate ats jai ana 
(5). Contract of sale, 
328(5)—Vendor is not “sole and unconditonal owner” within fire policy, 
chaser goes into possession, pays part of price, and makes improvements. 
Fund Ins. Co. of San Francisco v. Cravey. (Fla.) 
(8). Invalid or inoperative conveyance 
328(8)—Where insured executed, but did not deliver, deed to daughter, and daughter 
cuted deed to insured and wife without consideration, latter deed was void, and did 
not change insured’s interest. Provision of fire policy against change in interest ‘n 
property refers to valid instruments. Mosher v. Iowa National Ins. Co.  (la.) 
(9). Partnership transactions. 
328(9)—Sale of part of goods, covered by fire policy, by one of partners held, as respected 
liability on policy, completed sale. Larsen & Son et al. v. Retail Merchants’ Mutual 
Ins. Co. (Ia.) , ico, tick cs a Aya sii ahora : er araials 
(14). “Commencement of foreclosure proceedings” or “‘notice of sale.” 
328(14)—Receipt by insureds of notice of commencement of foreclosure proceedings under 
chattel mortgage covering property insured held to render fire policies void, in ab- 
sence of waiver. Glens Falls Ins. Co. et al. v. Bendy et al. (Tex.) 1197 
(15). Entire or severable contracts. 
328(15)—Sale of part of goods covered by fire policy did not relieve insurer from liability 
on part retained. Larsen & Son et al. v. Retail Merchants’ Mat. Ins. Co. (lIa.) 955 
§ 330. INCUMBRANCES. 
. (5). Entire or severable contracts. 
330(5)--Breach of chattel mortg age clause in fire policy would not avoid entire policy 
covering both dwelling and furniture, each for separate stated amounts. Rennett  v. 
Cosmopolitan Fire Ins. Co. (U. S.) ; 1165 
332%. 
32%—Employment of another as chauffeur by one renting 
to by owner of car, held not to defeat 
ing limitations in policy and 


where pur- 
Fireman’s 


exe- 


955 


2 
3 


driverless car, where consented 
recovery against liability insurer, notwithstand 
: ; rental contract as to permitting 
mobile. Provision in liability policy and contract for renting 
hirer was forbidden to permit another to use it, did not negative right of hirer to em 
ploy competent chauffeur with knowledge of owner of car. Provision of liability policy 
covering driverless car that policy would not cover additional insurer on “account of 
violation of rental contract” meant that policy would not extend to damage caused by 
u. e lation. Ocean Accident & Guaranty Corporation, Limited \ Schroeder. 


I 


another to use auto- 
driverless cars, whereby 


idmission of liability for automobile collision relieved insurer of 


inv | lity 1 under contract soont General Casualty ‘ of m 
(Wash ) K z VY. neral Casual ( At 
33. SPECIAL CAUSES INCREASING RISK. 

(1). In general. 

Insured permittee’s failure to notify fire insurer of 
created no additional hazard which would preclude 
fire policy. Ariasi v. Orient Ins. Co. et al. (U. S.) 1154 
334 PRECAUTIONS AGAINST LOSS. 


Employment of watchman. 


rica 


cancellation of wine permit 
recovery for loss of wine under 


re policy, insured’s breach of warranty to mait 1 hman by 
iccess to key watch held to bar 

‘ur Cutting C », Caledonian Ins. Co. of Se 

lative to o watchmen, insured’s answer whether 

on duty and make hourly rounds, were responsi nd did not 

rranties, in burglary policy. Failure of assured’s make or 

Saturday afternoe or Sunday constituted bre: rranty of 

recu z ch service when premises are not “ for 

Plant which npi¢ fifty or sixty workmen held not 


for 
on Saturday r 


! and Sundays within burglary | v, V ison. of 

f officers and foreman to dress and store awav furs ‘ail of assured’s 
make and record hourly rounds between 6 and 8 o'clock 

mises were concededly not open for business, constituted 

arv policy. Shuster v. National Surety Co CH. ¥ 

334(2)—Term “watchman” in policy, requiring insured to keep competent watchman in 
charge of insured vessel, implies one in position to see and in close proximity to vessel 
at all times. Warranty that insured would employ competent watchman and keep him 
in charge of insured vessel at all times held breached by his absence from vessel for 
) to 16 hours with insured’s permission, Aetna Ins. Co. v. Houston Oil & Transport 
Go. Gh. 83 
36. ADDITIONAL TNSURANCE. 

(1). In general. 


336(1)—To constitute ‘double insurance,” ,» not only must be 


] 


on same property, 
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but also for benefit of same person and for same interest and entire risk. Browne 
et al. v. Franklin Fire Insurance Co. et al. (Mo.) : ja5 ; Eaten 
336(1)—Provision in accident and health insurance contract that insured has no other such 
insurance, and will not apply for more without notifying insurer, is reasonable and 
valid, and must be obeyed. Insured, breaching accident and health insurance contract 
by procuring additional insurance without notifying insurer, justified insurer in terminat- 
ing contract. Pina v. Continental Casualty Co. (R. I.) Pr eee 1036 
336(1)—Provision rendering fire policy void if insured has or procures other insurance 
on same property, unless otherwise provided by indorsement, is reasonable and _ valid. 
Automobile Ins. Co. et al. v. Teague et al. (T'ex.) 448 
336(1)—-Violation of stipulation in policy respecting other insurance rendered each of fire 
policies void. British America Assur. Co. of Toronto, Canada v. Mid-Continent 
Life Ins. Co. et al. (Tex.) : 
(2). Knowledge and consent of insured. 
336(2)—-Contractor in procuring fire policy on dwelling under construction without owner’s 
knowledge, under building contract, held not agent of owner, and therefore policy pro- 
cured by owner in good faith was not rendered invalid under 
clause. Automobile Ins. Co. et al. v. Teague et al. (Tex.) 
336(2)—-Where mortgagee took insurance with mortgagor’s knowledge, and mortgagor there- 
after took additional insurance in violation of concurrent insurance clauses, latter 
policy could not be held valid on ground mortgagor was not responsible for issuance 
of first pelicy. Mortgagor, permitting policy to continue in force on learning of. is- 
suance, became bound by concurrent insurance 
mortgagee British America Assurance Co. of 


457 


“other insurance” 


clause of fire policy taken out by 


‘ sh Toronto, Canada vy. Mid-Continent 
Life Ins. Co. (Tex.) pelea en 


(3). Identity of property or interest. 
336(3)—Vendor and vendee and mortgagor and mortgagee may each insure his own separ- 

ate interest in property. Smith v. Northern Ins. Co. of New York et al. (N. Y.) 

(C) MATPERS RELATING TO PERSON INSURED. 

§ 339. CHANGE OF OCCUPATION 

339—That member of mutual accident association changed occupation was no defense to 
action on insurance certificate, where not adversely affecting association. Ward v 
Commercial Travelers Mutual Accident Assn. of America. (N. Y.) 

(EB) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 

(1). In general. 

Unless forfeiture of life policy for nonpayment of premiums is set aside and 
policy revived, beneficiary cannot collect. Eddins v. National Life & Accident Ins. 
Co. (i,a.) 
1)—Continuance of insurer's obligations under life policy except as to nonforfeiture 
options held conditional upon payment of premiums. Kukuruza v. John Hancock Mutual 
Life Ins. Co. (Mass.) 
349(1)—-Fire policy provision for suspension on default of premium note installment and 


reinstatement on payment of arrearage are valid. Hartford Fire Ins. Co. v. Dicker 
son. (Miss.) 


349(1)—Life policy, executed on September 2, 1925, 


349 


and accepted by insured on Novem- 
ber 2, 1925, requiring payment of premium annually on August 17, with 31 days of 
grace, lapsed for nonpayment of premium at insured’s dertth on September 23, 1927, 
where only first two premiums had been paid. Mougey v. Union Central Life Ins. 
Co. (Ohio.) 
349(1)—Beneficiary of life policy, with double Liability for accidental death, could not 
recover where policy had lapsed for nonpayment of premium before insured’s death, 
notwithstanding injury causing death occurred during life of policy. Levin v. Scranton 
Life Ins. Co. (Pa.) : 
349(1)—Provision in accident and health policy that nonpayment of premiums avoids policy 
is valid and self-executing. Provision in accident and health policy whereby payment 
of premiums constitutes condition precedent to insurer’s continued liability must be 
obeyed bona fide. Pina v. Continental Casualty Co. (R. I.) 1036 
349(1)—Rights of insured and beneficiary under life policy are forfeited by failure to pay 


premium, except as policy provides otherwise. Peoria Life Ins. Co. of Peoria, Ill. v. 
Bergholm et al. (U. 


349(1)-—-Insurer, applying 


868 


surance, was not liable on policy -thereafter lapsing before insured’s death. Regular 
payment of premiums on life policy is very essence of agreement. Bach v. Western 
States Life Ins. Co. (U. S.) 274 


(2). Premiums payable in installments. 
Under insurance contract requiring payment of weekly premiums on _ or before 
every Monday, in advance, day of maturity of premium is Monday when due in ad- 
vance, and premium not then paid is in arrears. Where last weekly premium due 
in advance was paid Monday, February 25th, for following week, policy became in 
arrears after Monday, March 25th for failure to pay premiums for four Mondays, 
precluding recovery thereon. National Ben. Life Ins. Co. v. Deckson. (Ga.) 1112 
(3). Nonpayment of note given for premium. , 7 
349(3)—Life policy held to have lapsed for non-payment of premium, where insurer re- 
fused requested extension of premium note and_ insured failed to accept counter 7 
proposition for settlement of note. Phillips v. New York Life Ins. Co. (Ga.) 1109 
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§ 352. NOTICE OF TIME FOR PAYMENT. 
§ 353. —— NECESSITY. 
(1). In general. 

353(1)—No duty of insurer to inform insured of lapse of policy could be inferred from 
provision, for extended term upon application. Notice of lapse of life policy was not 
required because of insured’s illness, even if known to insurer. Kukuruza v. John 
Hancock Mutual Life Ins. Co. (Mass.) perp atk Gen des crease eels 583 

§ 356. EXTENSION OF TIME FOR PAYMENT. 

§ 357. IN GENERAL. 

357—‘‘Blue note” whereby insurer agreed it would accept payment of defaulted premium 
at later date if insured should pay it with interest, and that insurance would be con- 
tinued in force in meantime, was valid. Insurer’s acceptance of payment of interest 
and part payment on principal of “blue notes” in accordance with terms of communica- 
tion to insured that it merely extended rights granted by note for an additional 
period, did not constitute estoppel to claim it was not to be regarded as_ subsisting 
obligation. Where insured did not comply with terms of “blue note”, or avail himself 
of extension thereof, rights under policy must be measured as if note had 
been given. Inter Southern Life Ins. Co. v. Omer. (Ky.) 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 

§ 360. —— IN GENERAL. 

(1). In general. 

360(1)—Insurer, having received funds from insured sufficient to pay quarterly install- 
ment on premium, held obligated to apply funds to prevent forfeiture, notwithstand- 
ing insured had indicated his intention to pay premium annually, not quarterly. 
Allen v. Register Life Ins. Co. (Ohio.) eee 618 

360(1)—Under by-laws of life insurer, monthly premium required to accompany application 


held applicable to premium for month in which policy was delivered. American Ins. 
Union v. Mehrton. (Okla.) 


never 


wn 
“I 
’S 


: 4 : ‘ ‘ 910 
360(1)—-Failure of insurer to make entries where premiums were paid on time did not 
forfeit heneficiary’s right to collect on indust-ial policy. First Texas Prudential Ins. 
Co. v. Mata. (Tex.) 94 
(3). Application of dividends or credits to prevent forfeiture. 


360(3)—Insurer’s resolution apportioning surplus to policyholders immediately created 
“debt” in insured’s favor, although under policy dividend was to be paid later; 
hence policy was in force when insured died. Finley v. Massachusetts Mutual Life 
Ina. Co. Cha) 

§ 361. —— TO AGENT OR BROKER. 

361—Where local agent of life insurer, collected monthly premiums, but did not transmit 
same to insurer, insurer was estopped to set up lapse for nonpayment of premiums. 
American Ins. Union v. Mehrton. (Okla.) ri , <n 

§ 362. EXCUSES FOR NONPAYMENT. 

362—Recovery could not be had on life policy, notwithstanding efforts to revive or rein- 

state it after default in premium payments which insured never paid nor tendered. 

White v. Equitable Life Assur. Society of the United States. (Ala.) 562 

362—Proof of total and permanent disability held condition precedent to waiver of pre- 
miums during continuance of disability; insured’s tailure to prove disability, waiving 
premiums, because of insanity and failure by others to make proof because net know- 
ing of policy, did not keep policy in force until insured’s death over year after dis- 


328 


bility. Northwestern Mutual Life Ins. Co. v. Dean. (%a.) ; i 38 
362—Life policy did not lapse in case premiums were tendered and arbitrarily refused. 
Sanders v. Independent Nat. Life Ins. Co. (La.) 60 


362—Where, before default in paying annual premium note, insured became permanently and 
totally disabled, policy remained in effect without further payment, if insured gave 
notice of disability within 60 days. Mid-Continent Life Ins. Co. v. Tackett. (Okla.).. 904 

362—Failure of insured to make claim for disability benefits during life of policy pre- 
vented recovery on policy by beneficiary after death of insured. Disability of insured 
at time of default in payment of premium does not avoid forfeiture of life policy 
without claim for disability benefits and proof thereof. Peoria Life Ins. Co. of Peoria, 
Til. v. Bergholm et ai. (U. S.) : 2 es 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

§ 364. —— IN GENERAL. 

364—Statute requiring recognition of insured’s rights to net value of lapsed policy held 
not to apply to double indemnity provision. Provision of life policy regarding cessation 
of double indemnity benefits on default in premium payments held valid. When life 
policy lapsed for nonpayment of premium, rights acquired by insured under double 
indemnity provision terminated, and beneficiary was not entitled to its benefits, though 
extended insurance carried policy beyond insured’s death. Inter Southern Life Ins. 
Co. v. Omer. (Ky.) ‘ 3 

§ 365. —— REINSTATEMENT. 

(1). In general. 

365(1)—Willful misrepresentation of material facts, made to induce insurer to reinstate 
lapsed policy, will void policy. Phillips v. New York Life Ins. Co. (Ga.) 1109 

365(1)—Reinstatement, where life insurer accepted part payment of premium, waived for- 
feiture, and continued in force the original policy. Inter Southern Life Ins. Co. 
v. Omer. (Ky.) ath : 572 

365(1)—Life policy held to contemplate contract between insurer and insured to effect re- 
instatement after default. Kukuruza v. John Hancock Mutual Life Ins. Co. (Mass.) 583 
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365(1)—Statute regarding effect of misrepresentations in obtaining policy held applicable 
to misrepresentations in securing reinstatement, though application limited liability in 
such cases to return of premiums. Masson vy. Metropolitan Life Ins. Co. (Mo.) 

365(1)—Reinstatement of accident policy took effect from countersigning of receipt for 
premium paid after policy had elapsed, rather than from expiration of previous term, 
under facts. Where it is optional with insurer whether to reinstate expired policy, re- 
instatement constitutes new contract and starts new period of coverage; time being 
computed from date of reinstatement. MacDonald v. Metropolitan Life Ins. Co. (Pa.) 

365(1)—Notice requesting payment of premium note and advice as to reinstatement of 
policy held not unqualified demand effecting reinstatement of policy. Reinstatement of 
forfeited policy held not implied from insurer’s failure to grant application, received 
with draft for amount required to renew premium note, only two days before in- 
surer’s death. Application and acceptance thereof held necessary to procure reinstate- 
ment of policy forfeited for nonpayment of premium. Insurer’s mere retention of 
application for reinstatement of policy until after insured’s death held insufficient to 
effect reinstatement. Insurer’s retention of draft for amount required to renew pre- 
mium note after insured’s death held not reinstatement of policy. Exchange T'rust Co. 
v. Capitol Life Ins. Co. (U. S.) ; 5 Atk wisceriieas ee 

365(1)—Contract of reinstatement of life policy was contract of state wherein policy was 
delivered and subject to law thereof. Inter-Southern Life Ins. Co. v. Klaber, Public 
Administrator. (U. S.) ; a 7 ; 

(2). Condition of reinstatement. 

365(2)—Insured was charged with knowledge of conditions upon reinstatement, set out in 
policy. Premium payments and acceptance after default reinstated lapsed policy, sub- 
ject to conditions attendant upon reinstatement set out in policy. Insured reinstating 
lapsed policy by premium payment after default held subject to provision reinstated pol- 
icy should not cover illness beginning less than 10 days after acceptance of premiums. 
Under circumstances, that agent orally agreed to collect premium held not to estop 
insurer from relying on policy provision that, after reinstatement, sickness beginning 
less than 10 days after acceptance of premium was not covered. Denton v. Provident 
Life & Accident Ins. Co. (Ky.) ‘ 

365(2)—-Insured’s fraudulently false statements in revival application respecting health 
and consulting of physician rendered revival void under its terms. Statute barring 
defense for fraudulent statements, unless indorsed on or attached to policy when 
issued held inapplicable to revival application after lapse for nonpayment of pre 
miums. Eddins v. National Life & Accident Ins. Co. (La.) 

365(2)—If certificate of insurability furnished to procure reinstatement of life policy was 
not signed by authority of insured, there was no contract to reinstate. If certificate 
of insurability furnished to procure reinstatement of life policy was signed by insured’s 
authority, truth of facts therein certified was condition precedent to reinstatement. In 
surer’s knowledge of falsity of statements in application for reinstatement of policy 
is not waiver of express condition of reinstatement or estoppel to insist upon breach. 
Acceptance of premiums by insurer in accordance with contract reinstating policy, 
with knowledge of falsity of statements in application for reinstatement, is not waiver 
or estoppel Seneficiary held chargeable with knowledge of terms of contract rein- 
stating life policy and to have made payments in accordance therewith. Acceptance of 
premiums after reinstatement of life policy on false application did not continue policy 
in force when it was not shown that premiums were not accepted subject to conditions 
of application for reinstatement. Kukuruza v. John Hancock Mutual Life Ins. Co. 
(Mass.) ; 

365(2)—-False statement in application for reinstatement of life policy, that insured had 
not consulted physician, held to avoid policy. Schrader v. John Hancock Mut. Life 
Ins. Co. of Boston, Mass. (Mass.) ; 

365(2)—-Fire policy provision for s ension on default of premium note installment and 
reinstatement on payment of arrearage are valid. Mortgage clause respecting mort- 
gagee’s interest held not to supersede provisions for reinstating policy on payment 
of delinquent installments of premium note. Hartford Fire Ins. Co. v. Dickerson 
(Miss.) ; 

365(2)—-Insurer waived provisions respecting revival of lapsed policy by subsequently ac 
cepting premiums a retaining them without requiring evidence of insured’s sound 
health required by provisions. Ash v. Nat. Life & Accident Co. (Mo.) 

§ 366 - ELECTION BETWEEN RIGHTS. 

366—Under policy giving option of “paid-up” and ‘“‘extended” insurance, and providing 
that, on failure to exercise option or defaults, extended insurance would be granted, 
no demand was necessary for extended insurance on default of payment of premium. 
Inter Southern Life Ins. Co. v. Omer. (Ky.) 


§ 367 INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. y 
367(1)—Insured held entitled to extended insurance which inured to him because of partial 
payment on life insurance premium. Inter Southern Life Ins. Co. v. Omer. (Ky.) 


(2). Amount available to purchase extended insurance. 
367(2)—Reference in life policy to ‘tany indebtedness existing against policy at date of 
default” causing reduction of value, meant indebtedness placed against policy in way 
provided therein. Insurer held not entitled to charge premium note against reserve 
so as to reduce amount available for purchase of extended insurance under nonfor- 
feiture provisions. Insurer’s acceptance of note for premium of life policy was pay- 
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ment of premium as respects right to charge note against reserve. Amicable Life Ins. 
Co. v. White. (Tex.) ; 
(3). Period for which insurance will be extended. 

367(3)—-Where insurer accepted part payment after default in payment of premium and 
premium note, such payment carried policy for proportionate period. Life insurance 
company held bound by published table as regards extended insurance. Inter Southern 
Life Ins. Co. v. Omer. (Ky.) 
370. —— ACTIONS. 

370—Evidence showed insured’s statements in revival application, that she was in good 
health and not examined by physician since lapse, were fraudulently false. Eddins v. 
National Life & Accident Ins. Co. (La.) 

370—Evidence established that deceased made false statements concerning health in ap- 
plication for reinstatement to membership in benevolent association; hence member- 
ship certificate and reinstatement was void. Sheridan v. Thibodaux Benevolent Assn. 
(La.) . 

370—Burden was on plaintiff claiming life policy had been reinstated to prove truth of 
facts certified in certificate of insurability. Kukuruza v. John Hancock Mutual Life 
Ins. Co. (Mass.) ; 

370—Whether insurer accepting medical report and check and issuing receipt of reinstate- 
ment accepted insured’s check in payment of premiums due held for jury. State 
Life Ins. Co. of Indiana vy. Nolen. (Tex.) 

70—Insurer’s acceptance and retention for three months of premium notes held not evi 
dence o 1 f application for reinstatement, where reinstatement was _ con- 

ditioned o 1 red’s furnishing satisfactory evidence ot insurability. Insurer's com- 

pliance with i d’s application for change of beneficiary, which accompanied ap- 

plication for 1 itement, held not evidence of reinstatement. Proof that insured, 

on application for reinstatement, furnished health certificate, was insufficient to show 

compliance with contract requirement that insured furnish satisfactory evidence of in- 

surability. Insurer’s refusal to reinstate policies held not unreasonable or arbitrary 

under evidence of insured’s failure to fu satisfactory evidence ot insurability. 


Davis v. New York Life Ins. Co. (U. S.) 


Estoppel, Waiver or Agreements Affecting Right t> Avoid or 
Forfeit Policy. 
WHAT CONDITIONS MAY BE WAIVED. 


Conditions in insurance contract for benefit of insurer may be waived, expressly or 
implication. Henry Clay Fire Ins. Co. v. Grayson County State Bank. (Ky.) 1177 
Condition or contractual warranty in fire policy requiring unconditional and_ sole 
ownership may be waived by insurer. Eureka Security Fire & Marine Ins. Co. v. 
De Ross. (Tex.) 1360 
372—Forfeiture clause in insurance policy may be waived by insurer. Exchange Trust Co. 
Capitol Life Ins. Co. (U. S.) 540 
LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR 
STATEMENTS OF OFFICERS OR AGENTS. 
(1). In _ general. 
373(1)—Insurer held not estopped to set up mortgaging of insured property in violation 
of policy by failure to issue policy permitting such incumbrance as agent promised, or 
insured’s failure to understand terms of policy issued. Bitting v. Home Ins. Co. of 
New York. (Md.) 
373(1)—That agent, representing insurance companies, advised one company that policy 
had been canceled, and another company substituted, did not estop second company to 
deny liability. Gulf Ins. Co. v. Beckville Rural High School Dist. No. 3 et al. 
(Tex.) : c 
POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
— IN GENERAL. 
(1). In general. 
375(1)—President of mutual life insurance association under mutual assessment plan held 
authorized to waive time of payment of assessments. Texas Mutual Life Ins. Assn. 
v. Wallace. (Tex.) : 
(2). Nature of agency. 
375(2)—Agent authorized only to solicit and take applications for insurance receive pre- 
miums, and deliver policies, had no authority, express or implied, to waive breach of 
policy. Indemnity Co. of America v. Bollas. (Ala.) 1046 
375(2)—Local agents of fire insurers, in view of extent of agency, held authorized to 
accept past-due and unearned premiums after fire and breach of condition, constitut- 
ing waiver of breach. Local agent, to bind insurer, by acceptance of past-due and 
unearned premiums after fire and breach of condition rendering policies void, con- 
stituting waiver, need not have specific authority. Glens Falls Ins. Co. et 
Bendy et al. (Tex.) 


§ 376. —— EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 

376(1)—Insurer could not avoid liability for insured’s nonperformance, where conduct of 
insurer’s agent caused failure to perform, notwithstanding specific inhibition of waiver 
contained in hail policy. Great American Ins. Co., New York, v. Scott. (Colo.) 

376(1)—Action of local agent was inoperative to waive requirement of insurance company, 
where applicant agreed that modification must be made by president, vice-president, or 
secretary. Klein v. Farmers’ & Bankers’ Life Ins. Co. (Kan.) 
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376(1)—Where policy provides that no agent can waive any of its term except by writ- 
ten indorsement, issuing agent’s mere knowledge does not waive breach : 
condition. Agent’s oral statement to purchaser that it would not be 
make any indorsement on assigned policy, respecting prospective vacancy, did not 
bind company. Northwestern Nat. Ins. Co. v. McFarlane. (U. S.) 1149 

(2). Conditions to which restrictions apply. 

376(2)—Insured was chargeable with notice on acceptance of policy that insurer’s agent 
was informed that insured was in hospital and ill, and insurer retained premiums as 
its own, forfeiture for breach of condition as to health was waived. Insured was not 
chargeable with notice that limitations would apply by retroaction so as to nullify waiver 
or estoppel having origin in conduct antecedent to contract. Bible v. John Hancock 


Mutual Life Ins. Co. (N. Y.) , ; Sue 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—Insurer could not waive forfeiture without full knowledge of facts. Sovereign 
Camp W. O. W. v. Cameron. (Tex.) cen S,Oae ; : c 
(2). What constitutes knowledge or notice in general. 
377(2)—That insurance collector had opportunity to observe insured held not. to put in- 
surer on notice that insured was pregnant at time of application for policy. First 
Texas Prudential Ins. Co. v. Baldivia et al. (Tex.) 7 
377(2)—That insurance agency before issuance of policy received survey showing schooner 
carried gasoline adequately put insurer on notice, precluding defense of presence of 
gasoline, The Anthony D. Nichols. Peders et al. v. Hartford Fire Ins. Co. (U. S.) 985 
377(2)—Insurer’s mere knowledge of conditions which would constitute breach 
feiture of fire policy on its issuance does not operate 
Ins. Co. v. McFarlane. (U. S.) i E oe 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
378—Agent’s knowledge that trucks had been removed to another state did not estop in- 
surer to rely on provision of liability policy requiring trucks to be principally main 
tained at certain place. Maryland Casualty Co. v. Cole. (Va.) ; 
(1). In general. 
378(1)—-Insurance company, whose agent, at time of procuring contract, had notice that 
insured was suffering from incurable disease, waived condition avoiding policy in 
event of insured’s ill health at time of delivery thereof; agent’s knowledge of material 
facts is notice to insurance company. Metropolitan Life Ins. Co. v. McAleer. 
(Ga.) 1293 
378(1)—-Validity of automobile liability policy was not affected by falsity of representation 
in relation to ownership known to insurer. Commonwealth Casualty Co. v. Arrigo. 
(Md.) 
378(1)—Notice to agent of vacancy of insured premises held notice to insurer. Hoffman 
v. Northwestern Nat. Ins. Co. (Mo.) 


of policy 
necessary to 


: and for- 
as waiver. Northwestern Nat. 


1149 


378(1)—Term ‘agent’, within statute barring recovery for fraudulent answers unless known 
to insurer’s agent, referred to one acting within scope of authority; agent, employed 
solely to solicit insurance and report information received from applicant, cannot waive 
condition in policy requiring insured to be alive and in sound health. John Hancock 
Mutual Life Ins. Co. v. Luzio. (Ohio.) 

(3). Nature of agency and authority of agent. 

378(3)—Soliciting agent’s knowledge that insured was afflicted with nephritis when policy 
was issued held not to estop insurer from denying liability thereon. Metropolitan Life 
Ins. Co. v. Alexander. (Ga.) 

378(3)—Local ag i 1 of name of record owner of truck in liability policy with 
knowledge that he was not actual owner constituted waiver of provision respecting 
ownership. Commonwealth Casualty Co. v. Arrigo. (Md.) 


ent’s insertior 


378(3)—In determining sufficiency of facts stated in replication to estop insurer from as- 
? c ‘ } 
serting defense that personalty insured was mortgaged, it may be assumed _ that 
CP Sy ; i j imnput } 
knowledge acquired by soliciting agent in negotiating policy will be imputed to in 


surer. Bitting v. Home Ins. Co. of New York. (Md.) 


378(3)—Insurer was charged with knowledge of agent authorized to solicit applications, 
deliver policies, and collect premiums. In absence of notice to contrary, knowledge of 
agent with apparent authority to issue effective policy is knowledge of insurer. Bible 
v. John Hancock Mutual Life Ins. Co. (N. Y.) 


3)—-Where insurer's chief medical director hnew before issuance of policy of facts 


s ] ] . msur } 
concerning insured’s treatment, insurer could not cancel policy for fraud of insured 


in not disclosing treatment in application. National Life & Accident Co. v. Muckelroy 
et al. (Tex.) 


378(3)—Mere knowledge of insurer’s surveyor that schooner carried gasoline held insuffi- 
a 


cient for waiver or estoppel, precluding defense of presence of gasoline, unless sur- 
veyor transmitted information to insurer or its agency. Insurance agency s manager s 
knowledge regarding gasoline on insured schooner was knowledge of insurer. rhe 


Anthony D. Nichols. Peders et al. v. Hartford Fire Ins. Co. (U. S.) 


379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTIONS. 
(1). In general. : 
379(1)—Where application, prepared by insurer's agent, was signed by insured, without 
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knowledge of its contents, insurer held estopped from relying on alleged falsifications. 
Provident Life & Accident Ins. Co. of Chattanooga, Tenn. v. Parks. (Ky.) 
379(1)—Insurer cannot claim forfeiture of fire policy for misrepresentations respecting 
other insurance, where application for policy was filled out by insurer’s agent. Hardy 
v. Commercial Standard Ins. Co. (Commercial Credit Co., Intervener). (La.) 
(2). Statements as to title. 
379(2)—If insured gave information regarding ownership of insured property, but insurer 
wrote policy as though it did not have such information, breach of conditions re- 
garding ownership and title was not actual. Omission of indorsement on policy, when 
information regarding ownership of insured’s property is imparted, should be charged 
to insurer. North River Ins. Co. v. Sanguinetti. (Ariz.) 
(4). Life and accident insurance. 
379(4)—Soliciting agent appointed by general state agent of fereign life insurance com- 
pany, while taking applications for insurance, is agent of insurer; insurer whose 
agent incorrectly inserted answers to questions in application for life policy not- 
withstanding questions were truthfully answered, held estopped when sued on policy, to 
assert insured was not in good health at time policies were issued. Enge v. John 
Hancock Mutual Life Ins. Co. (Minn.) 
379(4)—Where false answers to questions in application for health and accident insurance 
are inserted by agent withcut insured’s knowledge or consent, he may 
mons v. Washington Fidelit,) Nat. Ins. Co. (Ore.) 
(7). Agency for insurer or insured. 
379(7)—That person taking application for insurance had blank form used by insurer 
clothed him with apparent authority to represent insurer and placed burden on insurer 
of showing contrary. North River Ins. Co. v. Sanguinetti. (Ariz.) 
379(7)—Where applicant for insurance truthfully discloses facts concerning health to solicit- 
ing agent, who falsely reports facts to insurer agent is agent for insurer responsible 
for agent’s conduct; insured, failing to disclose to soliciting agent known facts con- 
cerning health affecting risk cannot recover unless insurer waived forfeiture after 
obtaining knowledge. John Hancock Mutual Life Ins. Co. v. Luzio. (Ohio.) 


recover. Sim- 


(8). Guaranty and indemnity insurance. 

379(8)—-Policyholder is held strictly to knowledge of contents of policy, 
constituting adoption of application and representations on which 
In case soliciting agent inserted false answers, but insured retained liability policy, 
knowledge of soliciting agent of falsity of representations material to risk held not 
imputed to principal. Taylor et al. v. Americ: Liability Co. (U. S.) 

§ 380. FRAUDULENT OR COLLUSIVE AC OF AGENT. 

380—Applicant for life insurance should exercise towards insurer same good faith 
which he may rightfully demand from insurer: insured if conniving with soliciting 


agent to defraud insurer, cannot recover. John Hancock Mutual Life Ins. Co. v 
Luzio. (Ohio.) 


retention thereof 
policy was issued. 


FORM AND REQUISITES OF EXPRESS WAIVER. 
—- WAIVER IN WRITING. 
from president of assessment mutual insurance association, reciting policy 
would be reinstated on payment of delinquent assessments, waived delinquency. 
Mutual Life Ins. Assn. v. Wallace. (Tex.) 
384—Watchman clause in policy covering loss of tug by fire held not waived by riders, 
one of which provided that all clauses and conditions of policy in conflict therewith 
are waived. Aetna Ins, Co. v. Houston Oil & Transport Co. (U. S.) 
385. —— INDORSEMENT ON POLICY. 


85—Conditions in policy regarding 


‘l'exas 


C L ownership and title of insured’s property could be 
waived otherwise than by indorsement. North River Ins. Co. v. Sanguinetti. (Ariz.) 
385—Watchman warranty, being material to risk covered by time fire policy on tug, will 
not be held waived, unless clearly shown by indorsement on policy. Aetna Ins. Co. v. 
Houston Oil & Transport Co. (U. S.) 
385—Indorsement on fire insurance policy, in effect mortgage clause, directing payment of 
loss or damage to mortgagee, held sufficient without setting out details of mortgage. 
Mortgage indorsement on fire policy held sufficient compliance with clause rendering 
entire policy void, unless consent to chattel mortgage is indorsed on policy. Bennett 
v. Cosmopolitan Fire Ins. Co. (U. S.) reeien ..1165 
§ 387. - CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 
387—Insurer issuing vacancy permit, when learning of vacancy of property insured, waived 
forfeiture. Hoffman v. Northwestern Nat. Ins. Co. (Mo.) 672 
387—Coinsurance clause, if of itself assent to additional insurance, held consent to insur- 
ance which, within clause regulating other insurance, was “otherwise provided for.” 
The Anthony D. Nichols. Peders et al. v. Hartford Fire Ins. Co. (U. S.) 985 
§ 388. IMPLIED WAIVER IN GENERAL. 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Insurer’s conduct warranting inference of intention to waive provision of policy, 
thereby preventing insured’s fulfillment of terms of contract, may amount to waiver. 
Coolidge v. Standard Accident Ins. Co. (Calif.) 1060 
388(3)—-Insurer held estopped by acts and conduct of general agent from asserting for- 
feiture of policy under clause relating to conditional ownership. Atlantic Trust & 
Security Co. v. Girard Fire & Marine Ins. Co. (Va.) . 175 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—Life insurer’s previous course of dealing, with acceptamce of part payment of pre 
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mium long after delinquency, constituted waiver of conditions respecting time of ac- 
cepting premiums. Inter Southern Life Ins. Co. v. Omer. (Ky.) 
388(4)—Evidence that agent of insurer collected premiums did not warrant inference that 
insurer was required to send agent to make collection. Kukuruza v. John Hancock 
Mutual Life Ins. Co. (Mass.) : Dileep ae xe ie 
388(4)—To defeat forfeiture of policy for nonpayment of premium, waiver or course of 
conduct affording assured just and reasonable ground to infer that forfeiture would 
not be exacted must be shown. Exchange T'rust Co. v. Capitol Life Ins. Co. (U. S.) 
(5). Guaranty and indemnity insurance. 
388(5)—Automobile insurer’s efforts to adjust claim and assistance in defense of action 
against assured, in view of written reservation of rights, held not waiver of exemp- 
tion .from liability under terms of policy. Coolidge v. Standard Accident Ins. Co 
CCalig.)  .. 
388(5)—Insurer, 
against insured, waived right to claim injury was not covered by policy. Cowell v. 
Employers’ Indemnity Corporation. (Mo.) helpartcert Be ‘ ‘ sc ee 
388(5)—Indemnity insurer could not delay decision regarding liability until such time 
elapsed that insured’s rights relating to accident were prejudiced. Contractor’s indemnity 
insurer, waiting six months after notice of accident, and having injured person ex- 
amined by its physician, could not assert nonliability. Lewis et al. v. Fidelity & 
Casualty Co. of New York. (Pa.) ... Saag ae ee eae f 1252 
388(5)—-Where automobile liability insurer, with full knowledge of issues to be tried in 
suit against insured, took exclusive control of insured’s defense, it thereby waived 
defensive clauses. Automobile Underwriters’ Ins. Co. v. Murrah. (T’ex.) 1246 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Delivery of policies without warranty or warning and keeping premiums with 
knowledge of existing breach of conditions gave rise to waiver or estoppel. Bible v. 
John Hancock Mutual Life Ins. Co. (N. Y.) ...... 2 Fé4% 594 
(2). Conditions as to title. 
389(2)—Insurer, who being truly informed of nature of insured’s title, issues fire policy 
for absolute title, receiving full premium for entire value of property, cannot deny 
liability or reduce recovery because of insured’s partial interest. Westchester Fire Ins. 
Co. of New York v. Green. (Ala.) Ree : Shits : ; 
389(2)—That insured mortgaged property after issuance of fire policy without insurer’s 
knowledge did not invalidate policy, which especially permitted mortgagee to be such. 
Security Ins. Co. v. Smith et al. (Ark.) : 
(7). Failure to make or follow inquiry. 
389(7)—Where insurer omits to inquire regarding ground of forfeiture provided for, it 
waives right to insist on breach existing when policy is issued. North River Ins. Co. 
v. Sanguinetti. (Ariz.) % ie 
389(7)—Issuance of policy without representations by insured or inquiry by insurer as to 
insured’s title constitutes waiver of provisions providing for forfeiture by reason of 
facts affecting title. Dunne v. Phoenix Ins. Co. of Hartford, Conn. (Cal.) 
(9). Life and accident insurance. 5 f 
389(9)—Statute providing insurer waives forfeiture for misrepresentations under certain 
conditions, if issuing policy without medical examination, held inapplicable to policy 
issued after examination, though revival after forfeiture was without examination. 
Eddins v. National Life & Accident Ins. Co. (La.) Resi i 
(9)—-Statute providing in effect that, where no medical examination of insured is re- 
quired, insurer waives defense in regard to insured’s health, held not applicable to 
benevolent association. Sheridan v. Thibodaux Benevolent Assn. (La.) 
389(9)—If, at time of delivery of policy and collection of premium, insurer’s agent was 
informed that insured was in hospital and ill, and insurer retained premiums as _ its 
own, forfeiture for breach of condition as to health was waived. Bible v. John Han- 


cock Mutual Life Ins. Co. (N. Y.) 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
POLICY. ; x ; 7 
390—Local agent’s knowledge of change of title of insured property, coupled with recogni- 
tion of insurance as continuing, would estop insurer from declaring forfeiture or 
denying liability for change of title. Henry Clay Fire Ins. Co. v. Grayson County 
State Bank. (Ky.) aia wees eee ; ian seaes 
390—Insurer’s agent, knowing house was vacant, but failing to enforce forfeiture clause 
and return premium held estopped to deny liability. Hoffman vy. Northwestern Nat. Ins. 


Co. (Mo.) , 672 


390—Insurer held not required to give notice that it would not be bound by life policy con- 
taining incontestable clause in order to avail itself of defense of misrepresentation in 
application, where death occurred within contestable period. American Central Life Ins. 
Co. v. Alexander. (Tex.) oa OT 


390—That insurer paid small fire loss during vacancy, beyond period specified in policy, 
held not to bind it to pay larger loss after longer period of vacancy. Northwestern 
Nat. Ins. Co. v. McFarlane. (U. S.) : 1149 


390—As respects insurer's obligation to notify assured of effect of policy violations, as- 
sured was charged with notice of provisions of automobile liability policy as to_viola- 
tions of terms occurring subsequent to issuance thereof. Maryland Casualty Co. v. 
Cole. (Va.) ‘ ; 


1177 


817 
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§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 
MENTS. 
(1). In general. 
392(1)—-Insurer could not keep part payment of 


premium and at same time deny lia- 


bility on policy. Paez v. Mutual Indemnity Accident, Health & Life Ins. Co. of 
ilifornia. (Cal.) 


c 

392(1)—Insurer, by accepting part payment of “blue 
} 
J 


1393 
note’ waived forfeiture for non- 
ayment of premium and “blue note.’”’ Life insurer’s retention of partial payment of 
entire premium estops it to deny liability. Insurer cannot treat contract as valid for 
purpose of collecting premium and invalid for -purpose of indemnity. Inter Southern 
Life Ins. Co. v. Omer. (Ky.) 


392(1)—Insurer’s unconditional acceptance of premiums after default known to it would con- 


tinue policy in force without reinstatement. Kukuruza v. John Hancock Mutual Life 
Ins. Co. (Mass.) 

392(1)—Insurer’s agent, knowing house was vacant, but failing to enforce forfeiture clause 
and return premium, held estopped to deny liability. Hoffman vy. Northwestern Nat. 
Ins. Co. (Mo.) ; 

392(1)—Delivery of policies without warranty or warning and keeping premium with 
knowledge of existing breach of conditions gave rise to waiver or estoppel. Bible v. 
John Hancock Mutual Life Ins. Co. (N. Y.) 


392(1)—Insurer’s acceptance of overdue premium or assessment waives right to forfeit 


in- 
surance for nonpayment. Insurer’s 


accepting check and mailing notice of assessment 
knowing policy was forfeited under terms for nonpayment of dues was waiver of for- 
feiture provision. Insurer’s waiver of provision for forfeiture for nonpayment of dues 
and assessments was not affected by fact that insured was dangerously ill when making 
subsequent payments which were accepted. Home Ben. 
Catchings. (Tex.) . 
392(1)—Forfeiture of policy for nonpayment of premium held not waived by local agent’s 
notice requesting payment of premium note and advice as to reinstatement, in view of 
previous transactions. Local agent’s unauthorized notice to pay premium note held 
not waiver of forfeiture of policy for nonpayment of premium. Exchange Trust Co. v. 
Capitol Life Ins. Co. (U. S.) ‘ ; 
392(1)—Retention of premium, to constitute waiver of insured’s breach of warranty, must 
amount to estoppel. Aetna Ins. Co. v. Houston Oil & Transport Co. (U. S.) : 
392(1)—Insurer, having accepted payment of annual premiums on life policy after knowl- 
edge of insured’s condition, entitling it to avoid 


Assn. of Brazos County v. 


ed: i i policy, held estopped to assert for- 
feiture in insured’s action to recover disability benefits. Mills v. Continental Life Ins. 
Co. (Wash.) 


(6). Demand and acceptance after loss. 
392(6)—Generally, insurer, by accepting payment of past-due and unearned premiums 
after fire with knowledge of breach in condition rendering policy void, is estopped to 
assert invalidity of fire policy. Insurers’ acceptance of past-due and unearned pre- 
miums after fire and breach of condition against mortgage foreclosure rendering policies 
void, held waiver of breach. Glens Falls Ins. Co. et al. v. Bendy et al. (Tex.) 1197 
(8). Demand and acceptance after injury or death of person insured. 
392(8)—Forfeiture for default in payment of premium is not waived by 
mium after insured’s death without knowledge of death. 
ments by insurer after insured’s death did 
Camp W. O. W. v. Cameron. (Tex.) 
(10). Retention and enforcement of note. : 
392(10)—Insurer’s retention of premium note as_ proof of nonpayment of premium held 
immaterial on issue whether forfeiture of policy was waived. Exchange Trust Co. v. 
Capitol Life Ins. Co. (U. S.) 
(11). Offer to return. . . 7 
392(11)—Watchman warranty in policy covering loss of tug by fire held not waived by 
insurer’s retention of premium, received in usual course of business before loss, where 
unearned part was tendered before termination of action on policy. Aetna Ins. Co. v. 


Houston Oil & Transport Co. (U. S.) 


§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON.) 
395—To constitute waiver or estoppel through insurer’s denying liability for single reason, 
not including presence of gasoline on schooner, proof of need not mention gasoline, 
where insurer was charged with notice thereof. Insurer’s rejecting proof of loss and 
disclaiming liability for single designated reason constituted waiver or estoppel as re- 
gards other defenses. The Anthony D. Nichols. Peders et al. v. Hartford Fire Ins. 
Co. (U. S.) usan pate a oy, 

§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 

(1). In general. ; ae , 
396(1)—Acceptance and retention of proof of loss, without objection, waived defects 
therein, but not invalidity of fire policy not known to insurer. Englander v. Spring- 
field Fire & Marine Ins. Co. et al. (N. Y.) cate ; . eemiena' 
396(1)—-Generally, fire insurance company must not demand proof of loss under policy 
knowing that it is going to deny liability. Collins v. Lumbermen’s Ins. Co. of 


; accepting pre- 
Receipt of past due install- 
not constitute new contract. Sovereign 


1328 


549 


1228 


Philadelphia, Pa. (Wash.) 


§ 397, PARTICIPATING IN ADJUSTMENT OF LOSS. , . 
397—Fire insurer’s participating in statutory reference held not evidence of waiver. Gold- 
berg v. Lynn Manufacturers’ & Merchants’ Mut. Fire Ins. Co. (Mass.) a 960 
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§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—-Where health policy was incontestable from date of issuance, except for nonpayment 
of premiums, insurer could not maintain suit in equity to cancel policy for fraud in 
procuring its issuance. Pacific Mut. Life Ins. Co. v. Strange. (Ala.) Ne 

400—Insurer’s notice of determination to rescind life policy for fraud does not constitute 
rescission, as respects contest within contestable period. Where no action to enforce pay: 
ment for insured’s death or to rescind policy was brought within two-year con- 
testable period, fraud held unavailable as defense, not withstanding insurer tendered 
return of premiums, and gave notice of intention to rescind within contestable period. 
New York Life Ins. Co. v. Adams. (Ind.) ee ; : ; . ; 

400—Death by aerial navigation, excluded from policy, held within clause making policy in- 
contestable except for nonpayment of premiums or military service. Leidenger v. Pacific 
Mut. Life Ins. Co. of California. (I,a.) : 

400—Under incontestability clause, life policy could not be attacked after year as being 
void ab initio for insured’s ill health on date of policy. Contestable period held to 
run from date on policy under provision for incontestability after year from date of 
issue. Prudential Ins. Co. of America v. Connallon. (N. J.) ate 

400—Condition that policy should not take effect if insured consulted physician after 
medical examination qualified liability, not existence of contract, and was covered by 
incontestable clause. After period fixed in incontestable clause, insurer could not 
contest policy on any ground not specifically excepted in clause. Hurt et al. v. New 
York Life Ins. Co. (U. S.) : ay : 1286 

400—Generally, life policy containing incontestability clause becomes incontestable after stipu- 
lated period on any ground not specifically excepted. Incontestability clause of life 
policy, in view of terms, held inapplicable to total and permanent disability benefits. 
Mills v. Continental Life Ins. Co. (Wash.) . : reas tee 636 


XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE, 

§ 415. UNSEAWORTHINESS OF VESSEL. 

415—Steamship owner, suing on guaranties of cargo owners’ general average contribution, 
had burden of proving that fuel oil, not scale caused blistering of boiler tubes. Evidence 
in action on guaranties of cargo owners’ general average contribution held to show 
that scale, not fuel oil, caused blistering of ship’s boiler tubes. United States v. 
National Fire Ins. Co. et al. (U. S.) ee 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 418. LIMITATION OF RISK AS TO PLACE. 

§ 419. —— SITUATION OF PROPERTY INSURED. 


419—Fire policy on personalty in dwelling held to cover wearing apparel, linens, towels, etc., 
burned while temporarily in washhouse for laundering. United States Fire Ins. Co. 
of New York et al. v. Rothwell. (Tex.) : 

§ 421. FIRE. 

421—Term “fire” within fire policy should be given ordinary meaning which includes idea 
of visible heat or light. Visible flame or glow and actual fire after effective date of 
insurance policies, notwithstanding internal heat sufficient to cause damage to cotton- 
seed hulls insured developed prior to effective date of policies, constituted “fire” within 
terms of fire policies. Security Ins. Co. of New Haven, Conn. et al. v. Choctaw Cot- 
ton Oil Co. et al. (Okla.) ao ini earaer tomatoe nat eerste 

421——-Insurer under fire policy, exempting it from liability for loss occurring by explosion, 
held liable for damage by explosion, where explosion was caused by preceding hostile 
fire. Springfield Fire & Marine Ins. Co. et al. v. Oliphant. (Okla.) 

§ 424. ACCIDENT. 

424—Striking of curb by truck held “collision” within policy insuring load; curb being 
“object” outside roadbed. Hamilton et al. v. Ohio Farmers Ins. Co. (Wash.) 

§ 425. THEFT. 

425—-Loss sustained by prizing out inner compartment of safe and abstracting money 
therefrom after safe was opened by working combination held not within burglary 
policy. American Surety Co. of New York v. Southern Oil Co. (Ala.) 


Taking of automobile by friend of owner’s son for purpose of taking girl home at 
time owner’s son was too drunk was not “theft”? within policy. Union Ins. Soc. of 
Canton, Limited yv. Robertson. (Colo.) 
Evidence showing that automobile salesman used in his employment was not delivered 
to employer after salesman was discharged, employer could not recover on theft policy 
excepting theft by employee. Bordelon v. Guaranty Fire Ins. Co. of Rhode Island. 
(La.) ee 4 : naa ; 
Measure of recovery is governed by automobile theft policy rather than tort rules. 
Insuring clause of automobile theft policy must be construed with conditions limiting 
liability which, if ambiguous, should be liberally construed in insured’s favor. Housner 
v. Baltimore-American Ins. Co. (Wis.) 821 
§ 427. PROXIMATE CAUSE OF LOSS. 
427—In suit on fire policy, admitting evidence of duties of umpire as respected require- 
ment of conference annexed to answer held not erroneous as creating new issue, though 
not specifically alleged in petition. Headley vy. Commercial Standard Ins. Co. of Dallas, 
Tex. (ia. sacs ; 767 
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(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 432. NONPAYMENT OF DEBT INSURED. 

432—-Bond guaranteeing against losses is construed as policy of insurance. Hare & Chase, 
Inc. v. National Surety Co. (U. S.) : 

§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—Ship repairer’s legal liability policy held intended to cover only boats “while in_ the 
assured’s charge being altered and/or repaired.” Boat for which owners rented dock- 
age space at assured’s shipyards and in charge of owners’ watchman held not ‘‘in as- 
sured’s charge being altered and/or repaired’ within ship repairer’s legal liability 
policy. Marine Basin Co., Inc. v. Northwestern Fire & Marine Ins. Co. (N. Y.) ? 
—Automobile liability policy did not cover automobile while being used by insured’s 
employee on business entirely his own. Omnibus coverage clause of automobile liability 
policy held limited by provision policy should not cover automohile while being used 
in any business other than that described. Johnston v. New Amsterdam Casualty Co. 
in. ; 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE 

435—Liability policy held to cover only a casualty or claims of casualties, though ground- 
less, arising from an accident in which automobile insured is involved. Insured’s 
knowledge that he inflicted injury in use of automobile is not essential to bring liability 
within liability policy. Indemnity Co. of America v. Bollas. (Ala.) 1047 

435—-Recovery cannot be had on automobile liability policy for death of owner of auto- 
mobile killed by negligence of one driving car at her request. Bachman v. Independence 
Indemnity Co. (Cal.) 231 

435—Indorsement in automobile liability policy providing that policy shall apply to persons 
“legally operating automobile” held not intended to limit policy to instances where 
negligence is not made penal by statute. Trial court’s construction that driver operat- 
ing automobile while intoxicated was “legally operating automobile” within policy held 
consistent with true intent of parties. Special condition indorsed on automobile liability 
policy that automobile “is” “maintained, garaged and principally used” in certain place 
held to refer to place where automobile was kept at date of indorsement, and _ policy 
was not breached by subsequent change of place. Kautz v. Zurich General Accident & 
Liability Ins. Co., Limited. (Calif.) Makes ; 

435—Insurer under automobile policy, in view of trailer exception, held exempt from lia- 
bility, where automobile at time of accident was towing trailer. Insurer, under trailer 
exception in automobile policy, held exempt from liability, regardless of whether or 
not attached trailer actually caused or contributed to accident. Coolidge v. Standard 
Accident Ins. Co. (Calif.) ; wane : 3 1060 

435—Term “indemnity insurance” is applied to contracts which provide indemnity against 
loss. Term “‘liability insurance” is applied to contracts which provide for indemnity 
against liability. Zieman v. United States Fidelity & Guaranty Co. of Baltimore, Md. 
(Ta.) ; ; ; 1428 

435—Liability insurer held not liable to employer of injured building wreckers under policy 
issued on declaration defining business as “junk dealers.” Nussbaum v. General Acc. 
Fire & Life Assur. Corporation, Limited, of Perth, Scotland. (Ky.) 832 

435—Policy insuring person operating automobile with permission of adult member of in- 
sured’s household impliedly covered insured’s son, though not obtaining consent to 
use automobile. Adult son’s failure to retun home with mother’s automobile as re 
quested, held not such departure from permitted use as to exclude son from policy 
insuring adult members of insured’s household. United State Fidelity & Guaranty 
Co. v. Hall. (Ky.) 235 

435—Indorsement on indemnity policy excluding claims arising elsewhere than on premises 
of insured held not repugnant to indemnity clause covering claim for death suffered at 
location of business or elsewhere. Indorsement on indemnity policy excluding claims 
arising elsewhere than on premises named referred to address of insured, and included 
claims occurring there though outside insured lumber yard at such address. State ex 
rel. Mills Lumber Co. v. Trimble et al. (Mo.) Seen : j 1072 

435—Where automobile moved unattended from garage injuring pedestrian on sidewalk on 
opposite side of street, injury held within liability policy protecting garage. Judgment 
that insurer was liable for accidents occurring on “public ways” “immediately adjacent” 
to insured garage did not impose liability beyond policy limiting liability to public 
ways “immediately adjoining’ garage, in view of stipulation. Cristal v. American 
Casualty Co. (N. J.) . 

435—Indemnity contract insuring against damages for injuries caused during prosecution 
by assured of work of carpentry covered all that was necessary, incidental, or im- 
plied in business of carpentry. Words of indemnity contract of insurance should be 
considered in light of nature of particular work of carpentry under which insured 
was acting. If it was necessary to remove earth to replace floor in new position and 
give air space, removing earth was necessary part of carpentry contract covered by 
indemnity insurance. Tewis et al. v. Fidelity & Casualty Co. of New York. (Pa.) 1252 

435—Niece of insured, not living with him, was not “member of household” within ex- 
ception in liability policy. Automobile Underwriters’ Ins. Co. v. Long. (Tex.) 1074 

435—Policy indemnifying automobile sales company against loss from liability, including 
accidents resulting from use of automobile by named executive officer, held not to 
protect officer from personal liability. Rule of underwriters’ association providing for 
extension of garage policy to cover personal liability of employees did not show that 
garage policy not so extended included executives officer’s personal liability. Baxter 
v. Continental Casualty Co. (U. S.) te . 

435—Ljiability policy must be liberally construed as to provision designating where car is 
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maintained and principally used. That son, with whom insured lived in certain town, 
kept insured’s car in city except over week-ends, held not to avoid liability policy, 
notwithstanding provision that automobile was maintained, garaged, and principally used 
in town. Term “legally operating automobile’ within omnibus coverage indorsement 
of liability policy means operating by right or lawful authority. Driver’s intoxication 
held no defense to liability insurer, notwithstanding limitation of coverage to coverage 
to persons “legally operating automobile.” Zurich General Accident & Liability Ins. 
Co., Limited v. Thompson. (U. S.) 1044 
Mere casual bringing of trucks into state other than one in which liability policy re- 
quired them to be principally maintained will not of itself defeat recovery 
Automobile liability policy did not protect individual 
while trucks were being operated by or 
Cole. (Va.) 
§ 436. NEGLIGENCE OF INSURED. 
436—On proof of injury by fall from dangerous height, it will be presumed fall was acciden- 
tal; where woman sustained injury due to fall from third floor of store building, and 
there was no direct evidence as to how fall occurred, fall constituted ‘‘accident,” within 


store owner’s indemnity policy. Thomas Kilpatrick & Co. v. London Guarantee & 
Accident Co., Limited. (Neh ) 
£ 


837 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Illegal operation of automobile in city after dark by 16 year old holder of junior 
operator's license held_ sufficient defense to action on liability policy. Jones v. Ameri- 
can Employers’ Ins. Co. (N. Y.) 1229 

(D) LIFE INSURANCE. 

§ 438. CAUSE OF DEATH IN GENERAL, 

438-—Language of life insurance policy must be given its natural 
meaning. Columbus Mutual Life Ins. Co. vy. Klein. (Ohio.) 

§ 440. TIME OF DEATH. 

440—Evidence showing insured was not resident of state when he disappeared, beneficiary 
would not recover on life policy on statutory presumption of death from absence. 
Surnett v. Modern Woodmen of America. (Ark.) 

§$ 443. DEATH IN VIOLATION OF LAW. 

443—Killing of assured while engaged as card dealer in gambling game “arose out of and 
resulted from violation of law,” within life policy. Landry v. Independent Nat. Life 


under policy. 
partner named therein as assured 
for copartnership. Maryland Casualty Co. v. 
817 


and commonly accepted 


ms. &o. (A,) 
144. SUICIDE 
445, - - IN GENERAL. 
(3). Effect of incontestable clause. 
45(3)—-Policy held effective when application was approved at insurer's home office. not 
when it was signed and first premium paid, as_ respects exception of suicide within 
year. Whitney et al. v. Union Central Life Ins. Co. (U. S.) 
448. DEATH CAUSED BY BENEFICIARY 
When beneficiary under life insurance policy murders insured, beneficiary cannot re 
cover on policy. When beneficiary under life policy murders insured, proceeds of 
policy become part of insured’s estate. Meyer et al. v. Johnson et al. (Cal.) 1284 
To permit beneficiary intentionally taking insured’s life to recover on policy would be 
contrary to public policy. Administrator of insured feloniously killed by beneficiary may 
recover for benefit of estate, though beneficiary is indirectly benefited. National Ben. 
Life Ins. Co. v. Davis. (Ohio.) 613 
(FE) ACCIDENT AND HEALTH INSURANCE. 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
451—Death of one driving tractor, which tipped over, held not covered by policy insuring 


against death by wrecking of “motor driven car.” Bowers v. Continental Life Ins. 
Co. (Calif.) 


8 
§ 
4 


1011 
(1). In general. : 
451(1)—To constitute “wrecking” within accident policy, it was unnecessary that automobile 
be totally destroyed or rendered entirely incapable of use. Zohner v. Sierra Nevada 
Life & Casualty Co. (Calif.) : ‘ 1003 
451(1)—Death of insured occurring when head hit wheel of stationary automobile held 
within accident policy covering injuries in consequence of “being struck.” Davilla v. 
Liberty Life Ins. Co. (Calif.) : 5 . : 1006 
451(1)—Insurer may provide that accident policy shall not cover risks not falling within 
prescribed age limits. Benham v. Kentucky Central Life & Accident Ins. Co. (Ky.) 710 
451(1)—Death resulting when insured was struck by revolving propellor on atempting to 
board seaplane held sustained while “in or on any vehicle * * * for aerial naviga- 
tion’ within accident policy, precluding recovery thereon. Murphy v. Union Indemn- 
ity Co. (La.) : 479 
451(1)—-Insured, accidentally thrown from driver’s seat of corn binder into machine proper, 
held thrown “therefrom” within accident policy, though not touching ground. Steavens 
v. Federal Life Ins. Co. (Mich.) ; .. 1028 
451(1)—Touring car converted into repair and tow car by removing body and attaching 
cabin and hoisting device held not “automobue truck” within accident policy. Paltani 
v. Sentinel Life Ins. Co. (Neb.) ; a ; 2 ‘ ’ 1034 
451(1)—Death of insured caused by carbon monoxide poisoning while seated in his auto- 
mobile with engine running held sustained while “operating’’ automobile within acci- 
dent policy. Miller v. Inter-Ocean Casualty Co. (W. Va.) 745 


1538 








Topical Index 


§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 
452—Insured who abandons driving of truck and, having descended therefrom, walks by 
self-controlled movement toward train, is not ‘“‘actually driving truck” within accident 
policy. If insured, seeing collision was inevitable, jumped from truck and was tripped 
or stumbled and fell in position to lose limbs beneath train, injury resulted from col- 
lision while ‘actually driving truck’? within accident policy. Life & Casualty Ins. Co. 
of Tennessee v. Tollison. (Ala.) + ‘ 701 
Clause in accident policy limiting liability to accidental injury sustained by wrecking 
or disablement of automobile held ambiguous, and therefore subject to construction. 
Insurer, if desiring to limit meaning of phrase “‘wrecking or disablement” of auto- 
mobile, within accident policy, should have used unequivocal words clearly express- 
ing intent. Term “disablement” of automobile, within accident policy, may mean 
either disability or damage, and word “disability” is not synonymous’ with per- 
manent injury. Injury to driver of automobile in collision with wagon, regardless 
of extent of damage to automobile, held within terms of accident policy limiting lia- 
bility to accidental injury sustained by “wrecking or disablement’’ of automobile. 
Kimbrough v. National Protective Ins. Assn. (Mo.) 195 
452—Court of Appeals’ construction of accident policy that “‘motor driven car” in clause 
“any private automobile, motor driven car. * * *” included motor driven vehicles 
ejusdem generis with “automobile,” held not contrary to Supreme Court’s method of 
construction. Court of Appeals’ construction that “motor driven” “‘car,’’ within accident 
policy, included motorcycle with side car attached, held not contrary to Supreme Court’s 
method of construction. Court of Appeals’ construction that riding ‘in’? motor driven 
“car,” within accident policy, included riding astride motorcycle with side car, held 
not contrary to Supreme Court’s method of construction. State ex rel. Continental Life 
Ins. Co. v. T'rimble et al. (Mo.) 719 
452—Three-wheeled motorcycle “side car outfit,” held “motor-driven car,” within policy 
covering injuries received by wrecking of any “private automobile, motor-driven car. 
* * *** Policy covering injuries received by wrecking of ‘motor-driven car in 
which insured is riding’ covered death sustained while riding on motorcycle saddle. 
Under policy covering injuries received ‘in’? motor-driven car, insured was merely 
required to be within area intended to be occupied by persons to be conveyed. That 
policy covered injuries received while passenger “in or on” railroad or steamboat, 
and only “in” motor-driven car, did rot preclude recovery for death sustained while 
riding on motorcycle saddle. Burrus v. Continental Life Ins. Co. (Mo) 1205 
452—Motorcycle held not “motor-driven automobile” within accident insurance policy pro- 
viding for indemnity for death “by collision of or by any accident to * * * 
private motor-driven automobile in which insured is riding or driving.”” Moore v. 
Life & Casualty Ins. Co. (T'enn.) iy 


§ 454. BODILY INFIRMITIES OR DISEASE. 
454—Drinking contaminated water causing typhoid fever held “contracting of disease,” not 
suffering of “bodily injuries effected solely through accidental means” within health 
and accident policy. Chase v. Business-Men’s Assur. Co. of America. (U. S.) 1385 
454—-Accident insurance contract, exempting insurer for death from infection, whether 
caused by accidental means or not, precluded recovery where death resulted from 
infection apparently caused by accidental fall. Order of United Commercial Travelers 
of America, Inc. v. Edwards. (U. S.) 5 : ; 1388 
454—Exception of disability wholly or partly from hernia held not to preclude recovery 
under accident policy for death from traumatic hernia suffered in a fall. Corsones v. 
Monarch Accident Ins. Co. (Vt.) 550 
454—Under accident and sickness policy providing that only sick benefits should be pay- 
able for loss resulting from infection, beneficiary could recover for insured’s death 
following septic pneumonia resulting from accidental leg injury. Hanley v. Occidental 
Life Ins. Co. (Wash.) 1413 
§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 


455—Words “bodily injuries,’ within health and accident policy, ordinarily suggest cut. 
bruise, or wound, not physical impairment caused by disease. (U. S.)- 1385 
Under policy insuring against injury effected solely by external, violent and purely 
ccidental means, word ‘“‘means’” is synonymous with “cause.”’ Bjorklund v. Con- 
tinental Casualty Co. et al. (Wash.) 214 
455—Where insured intends to swallow what he swallows, but does not know it contains 
poison and loss results therefrom, insured may recover upon policy indemnifying against 





> 
un 
nN 
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loss by ‘‘accidental means.’?’ McNally v. Maryland Casualty Co., Baltimore. (Wash.) 735 
455—Death by carbon monoxide poisoning while seated.in automobile with engine running 

held caused by “accidental means” within accident policy. Miller v. Inter-Ocean Cas. 

ualty Co. (W. Va.) 745 


§ 461. VOLUNTARY OR UNNECESSARY EXPOSURE TO DANGER. 
(1). In general. 

461(1)—“Voluntary exposure to unnecessary danger,” precluding recovery under accident 
policy if injury results therefrom, is more than mere negligence, but requires danger 
to be known. Davilla v. Liberty Life Ins. Co. (Calif.) : 1006 

§ 462. VIOLATION OF LAW. 

462—Violation of traffic statute, making violation misdemeanor, proximately contributing to 
death, held within exception to accident policy, precluding recovery for violation of 
law. Davilla v. Liberty Life Ins. Co. (Calif.) 

462—Death of insured shot by policeman after insured committed murder held not 
“accidental” within accident death benefit provision of life policy. Insured’s death 
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vicious and criminal acts is not result of ‘‘accidental means” within 
nee policy. Fabian v. Prudential Ins. Co. of America. (N. Y.) 
PROXIMATE CAUSE OF INJURY OR DEATH. 
icy held to cover ath resulting from accidental fracture of 
have been fatal insured’s vitality not been impaired by 


1 


disease Runyon 
Commonwealth Casua (N. J.) : 


In 


hip, though accident 


J 201 
1 tis following operation for serious and recurrent 
hernia condition held not caused exclusively by “external, violent and = accidental 
means.’’ Ward v. Commercial Travelers Mutual Accident Assn. of America. (N. Y.) 
166--If accident is direct and sole cause of disease causing death, accident is ‘proximate 
iuse’ death within accident policy. Order of United Commercial Travelers of 
America, In v. Edwards CU. 3B: ; 
466-—Operation for hernia suffered in fall held not intervening cause of death so as to 
relieve insurer from liability under accident policy. Corsones v. Monarch Accident 
Ins. Co. (Vt.) 
407. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 
ACCIDENT. 
$67—-Provision of accident policy that accident shall, independently of all other causes, 
“immediately” disable insured, required continuity of disability. Insured inured by 
striking foot against rocker and disabled 23 days thereafter by swelling of foot held 
not “immediately” disabled after accident and not entitled to recover. Kennard vy. 
lravelers’ Protective Ass'n. of. America (Va.) 


XIII. Extent of Loss and Liability of Insurer. 

(B) INSURANCE OF PROPERTY AND TITLES 

§ 493 TOTAL LOSs 

493—-Brick building held not ‘“‘wholly destroyed”’. by fire within valued policy statute, 


where part of walls remaining may be reasonably used in reconstruction. McKenzie 
v. Fidelity Phenix Fire Ins. Co. (Kan.) 1357 


493--In determining whether damaged fixture is “total loss’? within fire policy, test is 
whether following fire there is some substantial portion remaining which reasonably 
prudent owner uninsured would have wsed as basis for restoring property. Export 
Ins. Co. v. Axe et al (Tex.) 

§ 494. PARTIAL, LOSS IN GENERAL. 

494—-Insured under. two fire policies held not entitled to recover under both more than ag- 
gregate amount of 75 percent of insurable value of property. Cone v. Phoenix Assur. 
Co., Limited, of London. (Fila.) 3 : 
495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS 

OR CHARTER. 


Death of insured from 4 toni 


167 


946 


C1). 


495(1)—Insured held bound by automobile theft policy failing to provide compensation for 
loss of use. Housner v. Baltimore-American Ins. Co. (Wis.) 
VALUE OF PROPERTY DESTROYED. 
VALUED POLICIES 
in fire policy that ll property insured other than building should for 


ve treated as personalty held void as contravening statute. Jury’s 


of property covered by fire insurance held immaterial where property 
tot Export Ins. Co. v. Axe et al. (Tex.) 

AMOUNT OF DAMAGE TO PROPERTY. 

al damage” within theft policy obligating insurer to compensate therefor when 
returni 1utomobile held to exclude depreciation from mere age without use. ‘“*Physical 
damage” within theft policy held to incl sum necessary to restore automobile to 
condition when stolen, reasonable wear excepted, and to compensate for such actual 
physic \ Housner v. Baltimore-American Ins. Co. (Wis.) 

T OF OTHER INSURANCE. 
Vher nortgage violated terms of one fire policy, consenting insurance company was 
i] } 


le far entire loss. Mosher v. Towa National Ins. Co. (la.) 


504--“Other insurance’ within meaning of apportionment clause, does not include 


insur- 
hye 


ince obtained by third person upon another distinct insurable interest. Insurance 
effected by vendor and not assigned to purchaser is not “other insurance” within ap- 
portionment provision in subsequent policy issued to purchaser. Mortgage clause of 
policy constitutes separate agreement and is not considered as coinsurance with policies 
procured by mortgagee’s grantees. eMortgagor and mortgagee may each 
interest in property without either policy being within meaning of clause 
insurance. Smith v. Northern Ins. Co. of New York. 5 a Be 

504—Rule as to prorating concurrent insurance held inapplicable, where one set of insurers 
were subrogated to mortgagee’s rights. Girard Fire & Marine Ins. Co. 
(Tex.) 

504—Effect of mortgagee clause in fire policy was to make entirely separate insurance of 
mortgagee’s interest as respects diminution of recovery under pro rata clause for in- 
sured’s unauthorized additional insurance. Mortgagee without knowledge at time of 
loss that mortgagor had obtained. other insurance did not, by joining in suit in other 
policies, on theory of ratification of insured’s unauthorized additional insurance, dimin- 
ish its recovery under pro rata clause, in view of mortgagee clause. Queen Ins. Co. 


insure his 
as to other 


v. Farmer. 


v. People’s Union Sav. Bank. (U. S.) 
§ 506. EXPENDITURES 


506—-Policy provisions, limiting insurers’ per diem liability 
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business because of fire, held inapplicable to expenses incurred in reducing loss. 
Studley Box & Lumber Co. v. National Fire Ins. Co. (N. H.) 142 
§ 508. DEDUCTIONS AND OFFSETS. 
508—Expenses incurred in resisting unfounded claim to insurance did not affect amount 
of insurer’s admitted liability. Fire insurers held not entitled to reimbursement of 
penses incurred in resisting unfounded claim. Fire insurers held properly 
with interest from date of filing time funds were paid into court, decree properly 
provided that amount due snould bear interest. Aetna Ins. Co. et al. v. Natchez 
Hotel Co. et al. (Miss.) j 
GUARANTY AND INDEMNITY INSURANCE. 
512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 
Obligation of insurer under liability contract becomes fixed when liability 
to insured. Zieman vy. United States Fidelity & Guaranty Co. (Ta.) 
1 company exclusively managing defense is “liability insurer’’ notwithstand- 
action clause in policy; loss maturing on final judgment. Miller v. Collins. 
».) 


EXPENDITURES. 
Insured under automobile liability policy held entitled, in view of insurer’s denial of 
liability, to recover legal expenses in defending suits. United Roofing Co. 
Bonding & Casualty Ins. Co. (N. J.) 
514 DAMAGES INCURRED OR PAID. 
14—Automobile liability policy held not one of indemnity but to 
liability for damages and necessary expenses. 


ex- 
charged 


attaches 
Ir 
- 
(N 


513 


I< 


v. Independent 


1068 


protect insured against 
Insurer's liability under terms of policy 
became absolute when loss occurred through casualty covered by automobile policy, and 


did not depend on satisfaction of judgment against insured. Indemnity Co. of America 
v. Bollas. (Ala.) ..... 


1046 
514—-Where_ husband 7 


5 
for expenses incurred in treating wife’s injuries suffered in automobile accident, in- 


sured could recover from liability insurer. United States Fidelity & Guaranty Co v. 
Saker. (Ala.) 


1421 
514—Absent bad faith, insured could not recover from automobile liability insurer differ- 


ence between final judgment against insured and of amount suggested compromise. 
Davis v. Maryland Casualty Co. et al. (Ta.) 
Insurer does not become liable under indemnity contract until loss has actually been 
suffered, and insurance does not become available until insured has paid loss. Statute 
authorizing insurance which enables automobile owner to protect himself from liability 
from arising from operation or maintenance of automobile, held inapplicable to in- 
demnity contract. Under policy designed to indemnify amusement company against 
loss arising from operation of automobiles in racing contest at county fair, insurer 
held not liable, to one injured at fair, on judgment secured against amusement 
company. Zieman v. United States Fidelity & Guaranty Co. (La.) 
514—-Insurer’s refusal to defend suits brought against insured constituted breach of automo- 
bile indemnity policy, releasing insured from agreement respecting settlement Satisfac- 
tion of judgments by promissory note constituted sufficient compliance with requirements 
of automobile indemnity policy. Elliott et al. v. Casualty Ass’n. of America. (Mich.) 
514—Indemnity insurer’s denial of liability was breach of contract which obligated it to 
defend suits against insured, and therefore insured was released from agreement not to 
settle claim. ‘Thomas Kilpatrick & Co. v. London Guarantee & Accident Co., Limited. 
(Neb.) os ‘ 
514—In action against liability insurer for alleged negligence in failing to settle cause of 
action against insured, suggested definition of “ordinary care’ as applied to settlement 
held properly refused. American Indemnity Co. v. G. A. Stowers Furniture Co. (Tex.) 1073 
514—Liability insurer, taking charge of defense and later withdrawing, permitting judgment 
to be recovered, held liable to insured, though judgment was not satisfied. Automobile 
Underwriters’ Ins. Co. v. Long. (Tex.) 1074 
§ 514%. DEFENSE OF ACTIONS. 
514! That automobile liability insurer’s attorneys were not permitted to manage defense 
of action against insured did not affect insurer’s liability for damages as to which 
there was legal liability. United States Fidelity & Guaranty Co. v. Balker. (Ala.) 1421 
5141%4—Liability insurer who, although not bound under policy, defended damage suit, held 
liable on agreement to pay insured’s expenses of litigation. Standard Acc. Ins. Co. v. 
Philpot Const. Co. (Ark.) 
$14: Where automobile liability insurance contract placed no duty on driver to co- 
operate in defending suit, failure to co-operate alone cannot furnish defense in action 
against insurer. Insured under automobile liability policy need not permit sham de 
fense in his name, but cannot arbitrarily decline to assist in making any fair legiti- 
mate defense. Bachman vy. Independence Indemnity Co. (Cal.) 
5141%4—Automobile theft policy co-operation provision held promissory warranty. That insured, 
after intervening in proceeding to forfeit automobile, refused to appear in court to 
establish ownership on advice of counsel, held not violation of co-operation clause of 
theft policy. Fields v. Union Automobile Ins. Co. of Los Angeles, Calif. (La.) 1065 
514%4—Insurer under liability policy covering truck held not justified in withdrawing from 
defense of suit against insured, in view of facts disclosed by insured with reference to 
operation of automobile. Cowell v. Employers’ Indemnity Corporation. (Mo.) 781 
514%—Insurer under automobile policy need not defend suit against insured where petition 
on its face alleged state of facts excluded by policy. Insurer, under automobile liability 
policy covering only designated locations and excluding liability for acts of employees 
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under sixteen, held not liable for insured’s expenses in defending suit arising out of 
accident at location not designated and through acts of person under sixteen. U. S. 
Fidelity & Guaranty Co. v. Baldwin Motor Co. (Tex.) 807 

$14%4—That holder of liability insurance policy did not assist insurer in defense of action 
as agreed in contract held not to relieve insurer of liability. Automobile Underwriters’ 
Ins. Co. v. Long. (Tex.) ak : eh 1074 

$14%4—Liability policy requiring insured, at insurer’s request, to assist in defense, held 
not breached, where insurer made no request; insured’s whereabouts being unknown. 
Fulleylove v. Holmes et al. (Wis.) ...... - ; : 828 

(EY ACCIDENT AND HEALTH INS URANCE. 

§ 524. TOTAL DISABILITY. 

524—-Prevented from engaging in ‘“‘any work or occupation’”’ in total disability clause of 
physician’s life policy meant prevented from doing substantia! and profitable work in 
his profession. That physician was somewhat handicapped and could not do all special- 
ized work he could before disability intervened did not make him “totally disabled” 
within disability provision of life policy. ‘‘Total’’ is in contradiction to ‘“‘partial’’ dis- 
ability, and the one cannot be construed to cover the other. Metropolitan Life Ins. 
Co. v. Blue. (Ala.) . 

524—Words “performing any work” within disability clause of life policy, mean engaging 
in any gainful occupation or employment in customary manner as workman; words 
“conducting any business,” within total and permanent disability clause of life policy, 
mean managing, directing, controlling, or carrying on habitually gainful enterprise; 
words ‘“‘compensation or profit,’”’ within total and permanent disability clause of life 
olicy, mean remuneration for effort expended in performance of work or conduct of 
usiness. Maresh v. Peoria Life Ins. Co. (Kan.) 

524—“Total disability’’ in insurance policy does not mean absolute helplessness, but rather 
an inability to do substantially all material acts in transaction of insured’s business 
in his customary and usual munner. ‘Travelers’ Ins. Co. v. Turner. (Ky.) 

524—Under policy indemnifying insured against sickness while ‘“‘wholly disabled from per- 
forming any duty pertaining to any business or occupation,” disability was total if 
insured was unable to follow tsual occupation. Brakeman, unable to follow occupation 
because of color blindness, thoigh able to work otherwise, held “‘wholly disabled from 
performing any duty pertaining to any business or occupation’? under indemnity policy. 
Indemnity policy requiring tot:l disability from performing any business for sickness 
indemnity should be construed to refer to usual occupation, though accident indemnity 
referred to Gisatiy from performing particular occupation. Henderson vy. Continental 
Casualty Co. (Ky.) 

524—That insured under accident. policy received injury after obtaining leave of absence 
from railroad established that lie had not abandoned “occupation” of engine dispatcher 
to engage exclusively in insuratice business, as respects disability. Under accident policy 
covering injuries preventing insured performing “any and every kind of work pertaining 
to his occupation,” insured’s recovery depended on occupation when injured. Insured’s 
rights, depending on “occupation” when injured, depended on what he was actually 
doing when injured not on whether he engaged temporarily in seasonable occupation. 
Engine dispatcher’s rights on policy insuring him against injuries disabling him for 
his occupation was unaffected by his contracting, two weeks prior to injury received 
at home, to solicit insurance. Disability preventing insured from doing all substantial 
acts required of him in his business held “total a Benefit Ass’n of Railway 
Employees v. Secrest. (Ky.) ; ies 1021 
Test of ‘‘total disability’ is whether condition prevents ‘insured from transacting all 
kinds of work pertaining to his occupation, but does not require condition of utter 
helplessness. John Hancock Mutual Life Ins. Co. v. Cave. (Ky ) 1299 
That insured, while totally disabled, engaged in gainful occupation, did not prevent 
him from recovering for present disability. Pacific Mutual Life Ins. Co. v. Ringold 
é< ux. (. S$.) : ; 188 

$24—“‘Total disability’ provision in accident policy held not to limit recovery to cases of 
coma or complete helplessness. Total disability provision in accident policy held not 
to preclude recovery where insured recovered sufficiently to follow some occupatior 
other than specified. United States Fidelity & Guaranty Co. v. McCarthy. (U. S.) 

524—Term ‘disability,’ within accident policy means inability of insured to carry on his 
occupation or attend to his affairs. Corsones v. Monarch Accident Ins. Co. (Vt.) 

§24—Insured’s right of recovery under total and permanent disability provisions in life 
policy held not barred by insured’s conduct, if insured was in fact totally and_ per: 
manently disabled. Insured’s endeavor to work when disabled held not to preclude right 
to recover total and permanent disability benefits under life policy.—Mills v. Continental 
Life Ins. Co. (Wash.) 

§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN 

525—Courts construe provisions in health policies as to continuous confinement and regular 
visits by physician liberally in insured’s favor. Conaway v. Commonwealth Casualty 
Co. (Mo.) ae 

§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. : 

§27—Insured held entitled under sickness policy to double indemnity for two months he 
remained in hospital, where brother had arranged for payment for treatment. Kemp 
v. Washington Fidelity National Ins. Co. (Ky.) 477 

527—-Word “‘loss,” with reference to severance of hand, in accident policy should be con- 
strued to mean destruction of usefulness of member for purpose to which, in its 
normal condition, it was susceptible of application, in absence of more specific defini- 
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tion in policy. Under accident policy 


c providing for payment for “loss by severance 
of one hand, 


insured could recover for loss of hand, where second and third 
were severed, resulting in complete stiffness of 


Life Ins. Co. of Virginia. (Ohio.) 
$528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 
528—Total disability, followed by partial disability, whether temporary or permanent, held 
not within total disability clause of life policy. In life policy providing for payment 
to begin within three months after total disability intervened and reserving to in- 
rer right to call for additional proofs of total disability, “totally and permanently” 
not cover disability for three months, or some other undefined period. ‘Per- 
nt’ as used in policy with regard to disability, has meaning in contradiction te 
porary.”’ Metropolitan Life Ins. Co. v. Blue. (Ala.) ‘ 
528—Life policy provision respecting presumption of permanency of total disability held 
not to contemplate payment of benefits to assured for temporary disability. Assured’s 
admission that he had recovered from disability when he presented claim held fatal to 
cause of action for permanent total disability. Mackenzie v. Equitable Life Assur. 
Soc. of the United States. (N. Y.) ‘ 
528—Word “immediately,” as employed in accident policy, referred to proximity of time 
with injury, and not proximity in sense of causation. Word “immediately,” as usec 
in accident policy, held not to mean instantanecusly. Where insured performed regula 
work for eleven days after accident before being disabled, he could not recover for 
resulting loss of eye, under policy requiring existence of disability “immediately” from 
date of injury. Burrell v. Provident Life & Accident Ins. Co. (Tenn.) 1040 
528—Disability payments under life policy became due when insured became unable tu 
work or obtain wages, irrespective of whether insured actually engaged in occupation 
Pacific Mutual Life Ins. Co. v. Ringold et ux. (U. S.) 188 
§ 529. DEATH FROM ACCIDENT. 
529—Under policy granting double indemnity where death is effected through external, 
violent, and accidental means, beneficiary to recover must show that insured’s death 
was not only caused by external and violent means, but also by accidental means. 
Insured’s death in fight which insured culpably provoked held not “accidental,” within 
double indemnity provision excepting from accidental causes death by murder and 
suicide. Barham et al. v. State Life Ins. Co. of Indiana. (La.) ..1122 
One wrongfully attacking another under circumstances leading to 
counter attack might take his life is not killed by ‘Accidental 
drawing gun when detective placed hand on insured’s shoulder, became aggressor, so 
that insured’s death when shot was not “accidental” within double indemnity pro- 
vision of life policy. Manno v. Metropolitan Life Ins. Crm (N. Y.) 206 
529—Word “accident,” within policy providing for double indemnity in case of accidental 
death, means event not reasonably to be anticipated by person in particular cir- 
cumstances. In determining liability under policy providing for double indemnity in 
case of accidental death, person is presumed to intend natural and probable con- 
sequence of acts. Occurrence which naturally and probably results from situation in 
which person voluntarily places himself under unforeseeable circumstances is not an 
“accident” within policy providing for double indemnity in case of accidental death. 
Death of insured, shot by police officer attempting to effect arrest of insured fleeing 
after commission of felony, held not ‘accident’? within policy providing for double 
indemnity in case of accidental death. Where insured stealing automobile with others 
was shot by police officer during flight, death was natural result of flight and not 
accident, though insured was not in control of stolen automobile. Death of insured, 
shot by police officer during flight, held not “accident” within policy providing for 
double indemnity in case of accidental death, though driver of stolen automobile had 
already been killed. Death of insured, shot by police officer during flight after com- 
mission of felony, held not “accident” within policy providing for double indemnity 
in case of accidental death, though police had no specific intention of killing anybody. 
Reneficiaries of insured, killed while committing felony, should not recover under 
policy not specifically covering risk. Piotrowski v. Prudential Ins. Co. of America. 
CH. ¥2) he ; .1129 
529—One and one-half ton truck, used principally for hauling milk, held not “private 
automohile of pleasure car type,” within accident ‘policy. Lloyd v. Columbus Mutual 
Life Ins. Co. (N. C.) oro ater ateri d 
529—Death is not “accidental” within meaning of double indemnity clause of life policy if 
insured, in doing what he did, should have foreseen danger of injury. That which 
cannot reasonably be expected to follow as result of act is “accidental” within double 
indemnity clause of life policy held for jury. Norris et al. v. New York Life Ins. 
Co. (U. S.) Datel ; 


529—Term “effected” within dou 


fingers 
entire remainder of hand. Bowling v. 
1397 


1134 


reasonable belief 
means.” Insured, by 


485 


i ble indemnity provision of life policy, means “caused” and 
term “efficient cause” is merely emphatic expression of same thought. Jefferson Standard 
Life Ins. Co. v. Lightsey. (U. S.) .. ear 


529—Law providing no conviction shall work corruption of blood or forfeiture of estate 


557 


was inapplicable to exception of double indemnity clause respecting death resulting 
from violation of law. Diamond et al. v. New York Life Ins. Co. (U. S.) 

529—Death is “accidental”? within double indemnity clause of life policy, though result- 
ing from intentional act of another, if insured is not aggressor or wrongdoer. That 
person in going about business subjects himself to danger with conscious knowledge 
thereof does not preclude finding that death was accidental within double indemnity 
provision of life policy. Doing something which culpably provokes act causing death 
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precludes finding that death was accidental within double indemnity provision of life 
policy. Mutual Life Ins. Co. of New York v. Sargent. (U. S.) 1271 
529—Policy provision for double indemnity for death from explosion of ‘steam boiler” 
covers only boiler in which steam is generated. Feed water heater held not part of 
‘steam boiler’? within policy providing for double indemnity for death from explosion 
of steam boiler. Hadley v. Continental Casualty Co. (U. S.) .... fos 1392 
529—Death of insured, shot by stranger on entering living room of insured’s employer, 
who had had trouble with strangers held ‘‘accidental’’ within policy providing for 
double indemnity for accidental death, although insured knew strangers were in- 
toxicated and armed. McGregor v. New World Life Ins. Co. (Wash.) 1144 
529—Term “accidental means” in double indemnity rider of policy must be interpreted 
according to usage of average man. Death from effects of carbon monoxide gas gen- 
erated by automobile held “accidental” within meaning of double indemnity rider of 
life policy. Wiger v. Mutual Life Ins. Co. of New York. (Wis.) 


§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Stipulation that health policy should not cover sickness contracted within 15 days 
from date thereof should be construed strictly against insurer. Dance v. Southern 
Surety Co. of New York. (La.) in Peete 

530—Insured’s death while traveling as passenger in airplane operated in regular pas- 
senger service held caused by engaging in “‘aeronautic expedition” precluding recovery 
under life policy, of double indemnity for accidental death. Gibbs vy. Equitable Life 
Assurance Society of United States. (N. Y.) aes sag 

$ 531%. —— 

531%—Insured under health policy held entitled to pro rata indemnity only, where policy 
thus limited liability of insurer in case of other insurance. Wall v. Commonwealth 
Casualty Co. of Philadelphia, Pa. (Mo.) : 


XIV. Notice and Proof of Loss. 
$ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 


536—Provision in fire insurance policy requiring proofs of loss must be complied with, 
unless waived. Bennett v. Cosmopolitan Fire Ins. Co. (U. S.) yew 1165 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537—Where mortgagor failed to file proofs of loss under fire policy, filing thereof by 
mortgagee to whom loss was payable held sufficient. : 
Fire Relief Ass’n. (Ore.) sy ; vetemaaits eee aloneeieearece 1184 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Word ‘immediate’ in reference to notice required in insurance policy, means 
with reasonable celerity and diligence; what is reasonable time required in connection 
with policy provision for notice depends on all circumstances of particular case. 
Requirement in public liability policy, that notice of accident be given ‘‘immediately”’ 
or “forthwith” or “at once’? is complied with if notice is given within reasonable 
time under circumstances of particular case. George v. Aetna Casualty & Surety Co. 
(Nebr.) 5 ; ; 1461 

539(1)—-Time for furnishing proof of loss under robbery policy commenced from discovery, 
not date of less; insured should have reasonable opportunity for discovering loss 
under robbery policy requiring proof of loss within sixty days after discovery thereof. 
Wolinsky v. National Casualty Co. (Ohio.) 1467 

§39(1)—-Insurer can stipulate that proofs of loss be furnished within reasonable time and 
upon reasonable terms and provide conditions to enforce compliance. Federal Surety 
Co. v. Smith. (Texas.) : 1402 

539(1)——Furnishing statements of claim on May 31, June 20, July 20, and September 4 
held substantial compliance with requirements of group policy of report every thirty 
days if reasonably possible. Provident Life & Accident Ins. Co. v. Nicholson. (Va.) 333 


(3). ‘Immediate’ notice. 

§39(3)—Notice of accident required by indemnity policy immediately after institution of 
suit held within reasonable time, under circumstances. Bachman v. Independence 
Indemnity Co. (Calif.) : sae 3 : 

539(3)—Provision of automobile policy requiring assured to immediately notify insurer of 
accident will be deemed complied with, if notice is actually given within twenty days 
after accident. Stipulation in automobile policy that “immediate notice’ of accident 
shall be given insurer should receive reasonable construction. Stipulation in automobile 
policy that “immediate notice’ of accident shall be given insurer will be deemed com- 
pled with, if assured acts promptly without unnecessary delay. Assured’s delay of 3% 
months in giving insurer notice of automobile accident held not reasonable compliance 
with stipulation requiring “immediate notice.” Coolidge v. Standard Accident Ins. Co. 
(Calif. ) ee 1060 

539(3)—Word “immediate” in reference to notice required in insurance policy, means 
with reasonable celerity and diligence; what is reasonable time requires in connection 
with policy provision for notice depends on all circumstances of particular case. 
Requirement in public liability policy that notice of accident be given “immediately” 
or “forthwith” or “at once’ is complied with if notice is given within reasonable 
time under circumstances of particular case. George v. Aetna Casualty & Surety Co. 
(Nebr.) ‘ pene ; ; 1461 

(5). Effect of failure or delay. 
§39(5)—Breach of fire policy requiring proof to be furnished within 60 days, no forfeiture 
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or other penalty being prescribed for noncompliance, merely postpones time of bringing 

suit until proof is made. Westchester Fire Ins. Co. of New York v. Green. (Ala.) 657 
539(5)—Ljiability insurer’s defenses, when sued for judgment recovered against insured, 

that insured failed to give notice, and misrepresented facts respecting automobile acci- 

dent, held not precluded by third party’s judgment against insured. Indemnity Co. 

of America v. Bollas. (Ala.) ea ‘ a ; 1046 

§39(5)—-Insured’s failure to notify liability insurer of injured’s person’s bringing suit and 
to send summons relieved insurer of liability, where not waived. Kana v. Fishman 
et al. (Mass.) és eae a Wai ulate ea Be tle ie irae 

539(5)—-Insured’s failure to notify liability insurer of accident held not to deprive in- 
jured party of right of action against insurer on policy filed by insured as motor- 
bus ee with railroad commission. Ott v. American Fidelity & Casualty Co. 
eS. Lainie : 

539(5)—Assured’s failure to notify liability insurer of actions or to forward summons 
and complaint held not to prevent injured third person from recovering against insurer, 
where insurer had notice of accident and subsequent opportunity to defend. Shirley 
et al. v. American Automobile Ins. Co. (Wash.) 

(6). Excuses for failure or delay. 

539(6)—-An insured person who is insane is excused from submitting proof of fire loss. 
Valisano v. Continental Ins. Co. of New York et al. (Mich.) 130 

539(6)—-Where insured was disabled from ascertaining loss by robbery, furnishing proof of 
loss 62 days after robbery complied with policy requiring proof within 60 days after 
discovery of loss. Wolinsky v. National Casualty Co. (Ohio.) 7 1467 

539(6)—That insured was in another state and was ignorant of fire held sufficient cir- 
cumstance to excuse failure to make proof of loss within 91 days required by policy. 
Franklin Fire Ins. Co. of Philadelphia v. Orr. (Tex.) 172 

539(6)—Unless clearly negatived, insurance policy stipulation requiring notice should be 
read with exception reasonably saving insured’s rights from forfeiture when, due to no 
fault of insured, he is totally incapacitated from giving notice. Under provision for 
waiver of premiums during total disability, giving notice and proof of disability held 
not condition precedent to right to waiver, where insured becomes mentally and phy- 
sically incapable of giving notice or furnishing proofs, through no fault of his own, 
while policy was in force. Swann v. Atlantic Life Ins. Co. (Va.) 

§ 540. SUFFICIENCY OF NOTICE. 

540—Where, in action for injuries in automobile accident, copies of summons and com- 
plaint served on driver were transmitted to insurer by plaintiff's attorney there was 
sufficient notice. Where automobile liability insurer disclaimed liability and refused 
to proceed with driver’s defense sending amended complaint to insurer was_ useless 
act not required by law. Bachman v. Independence Indemnity Co. (Cal.) 

540—Letter informing insurer of insured’s total disability and expectation that company 
would keep up policy held sufficient notice of disability, without request for more 
proof. Mid-Continent Life Ins. Co. v. Tackett. (Okla.) 

540—Failure to notify accident insurer of injury resulting in death within prescribed 
time for claiming accident held not to preclude recovery for death, of which prompt 
notice was given. Hanley v. Occidental Life Ins. Co. (Wash.) 

§ 542. STATEMENTS OR PROOFS OF LOSS OR DAMAGE TO PROPERTY. 

(1). In general. 

542(1)—Insured’s proof of fire loss held sufficient. Fire policy held not to require insured 
should in proof of loss negative conditions sought to be inquired into when such 
conditions were shown without dispute not to exist. Franklin Fire Ins. Co. of 
Philadelphia v. Orr. (T'ex.) 

542(1)—Substantial compliance with terms of marine policy, relating to proof of loss, is 
sufficient. O’Boyle v. Northwestern Fire & Marine Ins. Co. et al. (U. S.) 

542(1)—No particular form of proof of loss is required, but substantial compliance with 
policy provision is all that is necessary. If proof of loss tendered gives sufficient in- 
formation to enable insurer to determine liability and is sworn to, it is usually suf- 
ficient. General Motors Acceptance Corporation v. American Ins. Co. (U. S.) 1217 
543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Insured who had been permanently disabled 60 days but whose proofs failed to 
show that fact, as required by policy, held not entitled to benefits. Columbian National 
Life Ins. Co. v. Buntin. (Ga.) 1292 
5. VERIFICATION OF STATEMENT OR PROOFS. 

545— Provision in burglary policy requiring affirmative proof of loss under oath on 
forms provided by company within 60 days from date of discovery of loss held 
valid. Failure to furnish sworn proof of loss as required by burglary policy, unless 
excused, was fatal to recovery. Ray v. Fidelity & Deposit Co. of Baltimore, Md. 
(Mass.) 

545—Statute precluding insurer from availing itself of omission to furnish forthwith sworn 
written statement called for by standard fire policy held inapplicable, where there was 
no evidence that insured, after loss, forthwith, in writing, notified insurer of fire 
and location. Goldberg v. Lynn Manufacturers’ & Merchants’ Mut. Fire Ins. Co. 
(Mass.) 

548. EXAMINATION OF INSURED. 

548—TInsurer having, pursuant to fire policy, duly notified insured to submit to examina- 
tion under oath, insured, must, though excused by illness from attending at time 
and place set, offer to submit to examination as soon as able. Fire insurer, having 
duly notified insured to submit to examination under oath and not knowing any rea- 
son for nonappearance would not be required to give further notice or take further 
steps to secure examination. Findings that insured, at a time set by notice to submit 
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to examination under oath, was ill and shortly thereafter removed to other city be- 
cause of illness, held unsufficient, without notice, to excuse compliance with fire 
policy. Bergerson et al. v. Employers Fire Ins. Co. (U. S.) 1 
§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 
549—Provision of health and accident policy requiring insured to submit to examination by 
physician selected by insurer held valid. Wood y. Industrial Life & Health Ins. Co. 
(Ala.) . ; i 
550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL, 
550—-Physician’s statement regarding cause of death 


350 


1002 


} as part of proofs of death, retained 
beneficiary until brought to light -by notice to produce, held not with 
g statements binding. Masson v. Metropolitan Life Ins. Co. (Mo.) 

FRAUD OR FALSE SWEARING. 

(1). In general 
553(1)—Alleged false swearing in proof of loss as to value of property held immaterial, 
where property was totally destroyed. Security Ins. Co. v. Smith et al. (Ark.) 105 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 555. —— IN GENERAL. 
555—Provision against waiver of condition of fire policy held inapplicable to stipulations 
to be performed after loss. Enfantino v. United States Fire Ins. Co. (Cal.) 1353 
555—Filing of proofs of loss under fire policy, where nature and extent of loss is not real 
matter in controversy, may be waived. Bennett v. Cosmopolitan Fire Ins. Co. 
(U. S$.) ; ; ; Ara 
§55—Clause requiring any waiver of policy provision to be in writing, indorsed or at- 
tached to policy, does not apply to waivers claimed from circumstances arising after 
loss. General Motors Acceptance Corporation v. American Ins. Co. (U. S.) 1217 
§ 556. —— POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—-General agent of fire insurance company, with power to bind company in con- 
duct of its business, has authority to waive clause of policy requiring sworn proof 
of loss. Francis et al. v. Iowa National Fire Ins. Co. of Des Moines. (Cal.) 
§56(1)—-Insurance agent with general authority might waive conditions regarding notice 
and preliminary proofs of loss. Enfantino v. United States Fire Ins. Co. (Cal.) 
(2). Powers of adjusters 
§56(2)—Adjuster held authorized to waive proof of loss under collision policy. Western 
Loggers’ Machinery Co. v. National Union Fire Ins. Co. (Ore.) 80 
556(2)—Adjuster authorized to investigate and adjust loss has authority to waive proofs 
of loss. General Motors Acceptance Corporation y. American Ins. Co. (U. S.) 
§ 558. ——- IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—-Any conduct by insurer which tends to create belief in insured’s mind that notice 
of proof of loss will be unnecessary operates as waiver. Paez v. Mutual Indemnity 
Accident, Health & Life Ins. Co. of California. (Cal.) 1393 
558(1)—-Insurer refusing to pay second hail loss, unless insured signed nonwaiver agree- 
ment covering first loss, waived right to deny liability for failure to furnish proof of 
loss. Great American Ins. Co., New York v. Scott. (Colo.) 
558(1)—Insurer, having without authority attached indorsement transferring fire policy 
from husband to wife, held estopped to deny effectiveness of proofs of loss filed by 
wife. Insurer’s conduct and acts after fire held waiver of proofs of loss by husband 
under fire policy issued to husband, but subsequently transferred to wife by un- 
authorized indorsement. Bennett v. Cosmopolitan Fire Ins. Co. (U. S.) 1165 
558(1)—Letter by insurer under group policy reciting termination of total disability and 
limit of insurer’s liability waived compliance by insured with requirement of notice 
of injuries. Provident Life & Accident Ins. Co. v. Nicholson. (Va.) 1333 
(2). Statements and acts of officers and agents. 

Declarations of insurer and agents held to waive furnishing of sworn proof of 
loss required by fire policy. Francis et al. v. Iowa National Fire Ins. Co. of Des 
Moines. (Cal.) 110 

(5). Failure to make sufficient demand. 
558(5)—Where automobile fire insurers did not give notice requiring formal proof of 
loss, insured: could recover notwithstanding formal proof of loss was not given as re- 
quired by policy. Leach v. People’s Fire Ins. Co. (N. J.) 1226 
§ 559. ——- DENIAL, OF LIABILITY. 
(1). Insurance of property. 
559(1)—-Where adjuster of insurer denied liability for fire loss, it was unnecessary to 
file proof of loss. Alleged false swearing in proof of loss as to value of insured 
property held immaterial, where adjuster had denied liability before proof was filed. 
Security Ins. Co. v. Smith et al. (Ark.) ; 
559(1)—Insurer, denying liability solely on another ground, waived insured’s failure to 
give formal notice of loss. Maryland Casualty Co. v. Terry. (Ala.) sing 
559(1)—Insurer, by denying liability on fire policy, waived provision requiring sworn 
proof of loss. Francis et al v. Iowa National Fire Ins. Co. of Des Moines. (Cal.) 
559(1)—If insurer, within time for presenting proofs of loss, denies liability or refuses 
to pay loss on other grounds, insurer waives necessity fot proofs. Declarations of 
insurer’s agents that insured had no insurance because policy had expired constituted 
denial of liability sufficient to waive necessity of proofs of loss. Enfantino v. United 
; a ; 1353 
States Fire Ins. Co. (Cal.) : me 
559(1)—Insurance company having knowledge of destruction of property by fire and deny- 
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ing liability, waives proof of loss. Larsen & Son et al. v. Retail Merchants’ Mut. 
Ins. Co. (Ia.) ‘ arn 
559(1)—-Where insurer denied all. liability under total disability clause and did not call 
for further proof, court refused to inquire into sufficiency of proof of disability fur- 
nished company. John Hancock Mutual Life Ins. Co. v. Cave. (Ky.) ; . . 1399 
559(1)—Proof of loss would be waived, where fire insurer’s adjuster told insured that 
insurer was not liable because fire was “‘crooked.”’ Johnson et al. v. National Fire 
Ins. Co. (Mich.) 128 
559(1)—Fire policy provision requiring proofs of loss within definite time held waived by 
insurer’s denying liability within such time upon other grounds. Springfield Fire & 4 
Marine Ins. Co. et al. v. Oliphant. (Okla.) 3 975 
559(1)—Disclaimer of liability under fire a within time for filing oe of loss held 
waiver thereof. Meader et ux. v. Farmers’ Mut. Fire Relief Ass’n. (Ore.) 1184 
559(1)—If insurer, within time for presenting proofs of loss, refuses 4 fails to pay loss, 
it thereby waives necessity of proofs. State v. Aetna Ins. Co. (S. 
559(1)—Automobile liability insurance company waived notice and ae of loss by deny- 
ing liability on other grounds. American Automobile Ins. Co. v. Castle, Roper & 
Mathews. (U. S. ae 
(2). Life and accident insurance. 
559(2)—Insurer’s unequivocal denial of liability amounted to waiver of provision re- 
quiring proof of death. Paez v. Mutual Indemnity Accident, Health & Life Ins. Co. 
of California. (Cal.) 
559(2)—Insurance company, by unconditional denial of liability, waives provision of indem- 
nity policy requiring assured to forward summons and other process; after indemnity 
insurer’s denial of liability, assured need not notify him again of pendency of suit. 
Thomas Kilpatrick & Co. v. London Guarantee & Accident Co., Limited. (Neb.) 837 
559(2)—Insurer denying liability under policy terms waives compliance with policy pro- 
visions requiring that proofs of loss be furnished. Federal Surety Co. v. Smith. 
(Texas.) 
§ 560. —— FAILURE ‘TO ‘OBJECT OR TO STATE GROUND OF OBJECTION. 
1). In general. 
560(1)—Insurer, having determined to repudiate obligations of fire policy, had duty of 
notifying insured so that he could protect himself by furnishing proof of loss. 
Francis et al. v. Iowa National Fire Ins. Co. of Des Moines. (Cal.) 110 
560(1)—Acceptance and retention of proof of loss, without objection, waived defects therein, 
but not invalidity of fire policy not known to insurer. Englander v. Sonagnee Fire 
& Marine Ins. Co. et al. (N. Y.) 
r certain circumstances, retention of proofs of loss ‘by insurer without ob- 
jection may amount to waiver and estoppel. General Motors Acceptance Corporation 
v. American Ins. Co. Ss. 
§ 561. —— ADJUSTMENT ‘OF LOSS AND NEGOTIATIONS FOR SETLLEMENT. 
561—Insurer commencing investigation of accident without raising question of failure to 
give prior or additional notice waived right to receive further notice. Bachman v. In- 
dependence Indemnity Co. (Calif.) peed 763 
§ 563. —— PAYMENT OF LOSS. 
562—Insurer paying insured employee part of disability waived failure to comply with 
requirement of notice of injuries in group policy. Provident Life & Accident Ins. 
Co. v. Nicholson. (Va.) evacuate cv uasiea eeie ae ees 


XV. Adjustment of Loss. 

§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

565—Fire insurance company’s adjuster is company’s representative in settlement of losses, 
and his acts within apparent scope of authority are binding on company. Letter trom 
insurance company’s attorney to adjustment company, of which one alleged to have 
agreed on amount of loss was chief adjuster, held admissible to show his employment by 
insurer to adjust loss. Special limitation on adjuster’s authority in letter to him from 
insurer’s attorney was not binding on insured not shown to have known thereof. Curtis 
v. Indemnity Co. of America. (Mo.) 787 
—Officer or agent generally or specially authorized to act for insurer may bind insurer 
by adjusting loss with insured. Insurer, knowing person is acting as his adjuster in 
fixing loss, and failing to repudiate adjuster’s acts until after amount has been deter- 
mined, cannot thereafter question adjuster’s authority. An “adjuster” is ordinarily 
special agent, and his authority is prima facie coextensive with business intrusted to him. 
Insurer, informed regarding adjustment of collision policy by authorized adjuster, held 
bound by adjustment of loss. Western Loggers’ Machinery Co, v. National Union 
Fire Ins. Co. (Ore.) , ae ; 802 

§ 566. EFFECT OF ADJUSTMENT. 

566—After adjustment of losses under fire policies, relation between insurers and insured 
and its mortgage was that of debtor and creditor. Aetna Ins. Co. et al. v. Natchez 
Hotel Co. et al. (Miss.) re eee : . 431 

566—Where adjustment has been completed and agreed on, new contract arises to ‘pay 
amount agreed, and action to recover for ‘“‘adjusted” loss is on new contract, not on 
policy. Western Loggers’ Machinery Co. v. National Union Fire Ins. Co. (Ore.).... 802 

S: $67; eas ial PROVISIONS OF POLICY FOR APPRAISAL, OR ARBITRA- 

TION. 

567—Arbitration covenants in insurance contracts are valid. Martin v. Home Ins. Co. 
(La.) 7 wid wkd Se ea 4 ‘ 244 

567—Where insured property is realty and loss, total stipulation in fire policy for ap- 
praisement is inapplicable. Export Ins. Co. v. Axe et al. (Tex.) : 167 
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567—Stipulation in marine policy for umpire whose_ repair specifications should be final 
held not to authorize umpire to award damages. Provision in marine policy for umpire 
to make specifications for repairs, to be conclusive on parties, held not to substitute 
arbitration for suit. In re Thurston. (U. S.) 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—Evidence showing umpire under automobile fire policy did not confer with insured’s 
appraiser, appraisement held ineffective, as regards insured. Headley 
Standard Ins. Co. of Dallas, ‘l'ex. (a.) ; 
574(3)—Under automobile fire policy requiring competent and “disinterested’’ appraisers, 
appraisers selected should be free from partiality and bias Pennsylvania Fire Ins. 
Co. v. W. T. Waggoner Estate. (Tex.) Sle. 3 dake cavernaet , 
574(3)—Appraiser, to be “disinterested’’? must not only be without pecuniary interest, but 
he must also be without prejudice against or bias in favor of either party. Penn- 
sylvania Fire Ins. Co. v. W. T. Waggoner Estate. (Tex.) : 1441 
(4). Inadequacy of award, 
574(4)—Inadequacy of appraisers’ award may be considered in determining appraisers’ 
bias and prejudice. Pennsylvania Fire Ins. Co. v. W. T. Waggoner Estate. (Tex.)..1243 
(5). Effect of award in general. 
574(5)—-On partial destruction of 


v. Commercial 


767 


1243 


building, insured who agrees to appraisal under fire 
policy and accepts award of appraisers, is bound thereby. McKenzie v. Fidelity Phenix 
Fire Ins. Co. (Kan.) , : 1357 
(7). Actions to set aside award. 
574(7)—In action on automobile fire policy, insured alleging that umpire 
appraiser consulted without insured’s appraiser’s knowledge, proof that 
conference between umpire and 


and insurer’s 
there was’ no 
insured’s appraiser held not to create new issue. 
Evidence held to show that value of automobile was fixed by umpire without consulting 
insured’s appraiser. Headley vy. Commercial Standard Ins. Co. of Dallas, Tex. (Ia.) 
574(7)—Paragraph of insured’s petition, alleging agreement by defendant 
pany’s adjuster on amount of loss, held 
agreement without new consideration. 
policy sued on, if adjuster agreed that 
error as authorizing recovery on 
amount. 


insurance com- 
not bad as pleading independent, separable 
Instructions to find for plaintiff in amount of 
loss equaled such amount, held not reversible 
adjuster’s promise that defendant would pay such 
Plaintiff in action on automobile fire policy held not required to plead and 
prove affirmatively that defendant's adjuster had authority to agree on amount of loss. 
Curtis v. Indemnity Co. of America. (Mo.) . 
574(7)—In action on fire policy, whether appraiser’s relation to insurer made him in- 
terested, held for jury. Great difference between damage shown and contested awards 
under fire policy held, with other evidence, for jury, in considering alleged |} 
appraiser and fraud upon other appraiser. In action on fire policy, 
was procured by fraud held for jury. In 


vias of 

whether award 

action on fire policy, sustained allegation 

of bias of insurer’s appraiser and fraud and undue influence upon insured’s appraiser 

Hill et al. v. Star Ins. Co. of America et al. (N. C.) 

574(7)—Jury having found appraisers’ award to be invalid because of appraisers’ bias, 
jury was authorized to investigate and determine amount of loss and extent of in- 
surer’s liability. Appraiser’s competency or disinterestedness, having been properly 
raised by pleadings and proof, presented issue primarily for jury. Finding of jury 
that appraisers selected were partial to insurer rendered award invalid. Pennsylvania 
Fire Ins. Co. v. W. T. Waggoner Estate. (Tex.) 

574(7)—-Jury’s finding that appraiser’s award of $600 for insured truck 
fire was grossly inadequate held supported by testimony. In action on truck fire 
policy, evidence held sufficient to support jury’s finding that appraisers awarding only 


$600 were biased and prejudiced. Pennsylvania Fire Ins. Co. v. W. T. Waggoner 
Estate. (Tex.) 


1243 


destroyed by 


1441 


574(7)—No judgment could be entered on report of umpire, appointed under marine policy, 


noting repair specifications, parties having stipulated report be conclusive. Court had 

no jurisdiction to confirm report of umpire appointed by it under marine policy not 
substituting arbitration for suit, but providing that a board should determine specifi- 
cations for repairs, which determination should be conclusive. In re Thurston. (U. S.) 

§ 575. FAILURE OF APPRAISAL OR ARBITRATION. 

575—In action on automobile fire policy, umpire selected under arbitration clause having 
proceeded improperly, held court should afford both parties right to submit differences 
to arbitration. Headley v. Commercial Standard Ins. Co. of Dallas, Tex. (La.) 

§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION: 

(1). In general. 
576(1)—That insurance adjusters admit liability for amount less 


than that demanded does 
not waive insurer’s right to appraisement under policy. Martin v. Home Ins. Co, 
(La.) 


(2). By denial of liability. ; : . ; 

576(2)—Insured in automobile liability policy was not bound by arbitration clause, in view 

of insurer’s denial of liability on policy. is 

& Casualty Ins. Co. (N. J.) fax 1068 

579. SETTLEMENT BETWEEN es , . a 
79--Fire insurance adjusters’ letter to insured, specifying estimated cost of repairing 

automobile and inclosing proof of loss therefor after deducting depreciation, ‘“‘being 

amount due you,’ held admission of liability, not offer of compromise. Martin v. 

Home Ins. Co. (La.) ; here Lune ee 
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579—Settlements between insurer and insured have all elements of contract, and are capable 
of rescission. Western Loggers’ Machinery Co. v. National Union Fire Ins. Co. (Ore.) 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In general. - 
580(1)—Where insured, having insurable interest in property, pays premiums on fire policy 
from his own funds, insurance is personal indemnity to him. Westchester Fire Ins. Co. 
of New York v. Green. (Ala.) re 4 
(2). Property subject to mortgage or other lien. “ 
580(2)—-Where mortgagor is obligated to insure property for mortgagee’s benefit, mort- 
gagee has equitable lien on proceeds, although policy is made payable to mortgagor. 
Where mortgagor covenants to insure property for mortgagee’s benefit, policy, al- 
though payable to mortgagor, is presumably for mortgagee who has equitable lien on 
proceeds except against innocent purchaser or‘ assignee for value. Insurer, having 
paid fire loss to mortgagor notwithstanding actual notice of mortgagee’s equitable lien 
arising from mortgagor’s covenant to insure property for mortgagee’s benefit held liable 
to mortgagee for deficiency on foreclosure. Northwestern Fire & Marine Ins. Co. 
of Minneapolis, Minn. v. New York Life Ins. Co. (Ky.) 
580(2)—As between mortgagee and mortgagor who has convenanted to keep premises in- 
sured, equitable lien attaches to proceeds of policy in mortgagee’s favor to extent of 
mortgage indebtedness. As between mortgagee and mortgagor’s grantees who secured 
insurance for their own protection, latter held entitled to proceeds, notwithstanding 
covenant in mortgage requiring mortgagor to keep buildings insured. First Trust Joint 
Stock Land Bank of Chicago, Ill. v. Duroe et al. (Ebbeson, Intervener). (Ia.) 
580(2)—Mechanics’ lien claimant held without rgiht to any claim against proceeds of fire 
insurance on building. Federal Land Bank of New Orleans vy. Thames Lumber & 
Supply Co. (Miss.) aS 
580(2)—Where mortgaged property was insured for mortgagee’s benefit in amount specified 
in deed of trust, mortgagee held not entitled to proceeds of another fire policy, not- 
withstanding insolvency of mortgagee’s insurer. That mortgagor took out additional 
fire insurance for own benefit held not prejudicial to mortgagee as being double insur- 
ance and causing mortgagee’s insurance to be scaled down, as respects mortgagee’s 
right to such additional insurance. Browne et al. v. Franklin Fire Ins. Co. et al. 
(Mo.) a 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. 
581—Mortgage clause of policy constitutes separate agreement and is not considered as 
coinsurance with policies procured by mortgagee’s grantees. Smith v. Northern Ins 
Co. of New York. (N. Y.) ; 2 
581—Mortgage clause in policy creates independent contract for separate benefit of mort- 
gagee. Where only part of work of restoration of premises had been completed, right 
of recovery on fire policy containing mortgagee clause was in mortgagee, and not in 
mortgagor's receiver. Binder v. Northern Assur. Co., Limited, of London et al. 
(N. ¥.) é 
Clause in mutual insurance fire policy making loss payable to mortgagees held to 
result in contractual relation between mortgagees and association. Mortgagees, under 
loss payable clause of mutual insurance association fire policy, held entitled to recover 
loss, irrespective of value of remaining security. Meader et ux. v. Farmers’ Mut. 
Fire Relief Ass’n. (Ore.) 


581—Under open mortgage clause 


1182 


; 1184 
of fire policy, insurance is on property of mortgagor as 
owner and not on interest of mortgagee. Girard et ux v. Vermont Mutual Fire Ins. 
Co. (Vt.) 


§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN 
TATIVES, OR ESTATE. 


461 


(2). Policy payable to relative or person equitably entitled. 
583(2)—Under life policy facility of payment clause, insured’s administratrix could not 
recover from insured’s husband sums paid him by insurer; husband having paid 
insured’s funeral expenses and doctor bills. Smith v. Massie. (Ind.) 1113 
Stipulation in policy that payment could ‘be made by insurer to wife did not con- 
stitute wife beneficiary or estop insurer from contesting wife’s demand. 
Metropolitan Life Ins. Co. (La.) 581 
»)—Payment under clause permitting insurer to pay certain persons absolves insurer 
ir further liability. Orsini v. Metropolitan Life Ins. Co. (N. J.) 84 
d’s sister was without right to enforce payment of life policy payable to 
Yr oor nistrator and continuing facility of payment clause Romanov. 
litan Life Ins. Co. (N. J.) 
LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
sured’s divorced wife named beneficiary in life 1 


nst second wife. Jenkins v. Jenkins. (Cal.) 


ciary, unrelated to insured, not having insurable interest in insured’s life, 
entitled to proceeds of life policy as against insured’s administrator. Wilke 
al. (Tex.) 925 


ds of decease husband's life jlicy, in view ot clause designating bene 


Lewis v. 


86 


olicy, heid entitled to pro 
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ficiary and indorsement, held payable successively to widow, daughters, survivor of 
daughters, administrators, or assigns. Peyraud et al. v. Gray. (U. S.) 

§ 586. VESTED INTEREST OF BENEFICIARY. 

586—Mere beneficiary in life insurance policy authorizing insured to change beneficiary has 
only expectancy, not vested right. Original beneficiary named in life insurance policy 
“pursuant to express or implied agreement upon valid consideration moving from him 
acquires indefeasible equitable interest, absent statute to contrary. West End Sav. Bank 
v. Goodwin et al. (Ala.) ‘ iG tine at erat : 873 

586—Under life policy reserving in insured right to change beneficiary, beneficiary named 
acquires no vested right during insured’s life, but only acquires expectancy. Moon v. 
Williams et al. (Fla.) he ata oan aie sul ee j 880 

586—Beneficiary’s consent held not necessary to effect change in policy, since beneficiary 
had no vested interest. Causey v, State Life Ins. Co. (La.) 1124 

586—-Beneficiary named in life policy acquires no vested rights until insured’s death, 
where policy authorizes change ot beneficiary by insured. Williams v. Penn Mutual 
Life Ins. Co. (Miss.) : 74 

586—Insured’s right of revocation is lost by acts showing consummated intention that 
designated beneficiary should become owner of policy. Continental Life Ins. Co. v. 
Sailor et al. (U. S.) 

586—Beneficiary is not heir of insured, but has present interest vested until defeasance 

York Life Ins. Co. v. Halpern et al. (U. S.) 

§ 587. CHANGE OF BENEFICIARY. 

587—Change of beneficiary may be effectual without notation by insurer on policy, not- 
withstanding policy requires notation, if insurer waives requirement interpleader by 
insurer being such waiver. Missouri State Life Ins. Co. v. Robertson Banking Co. 
(Ala.) ee 

587—Requirement for indorsement of change of beneficiary on policy was for insurer’s 
benefit and could be waived by insurer. Insured’s application on printed form to 
have beneficiary changed and insurer’s indorsement of acceptance thereon effected, 
change of beneficiary, though indorsement was not made on policy. Beneficiary’s con- 
sent held not necessary to effect change in policy, since beneficiary had no vested 
interest. Causey v. State Life Ins. Co. (La.) 1124 

587—-No change of beneficiary can be made without original beneficiary’s consent, where 
policy does net reserve right to change. Williams v. Penn Mutual Life Ins. Co 
(Miss.) 

587—Change of beneficiary not approved by insurer during insured’s lifetime held effective, 
where insurer waived requirement. Chatham Phenix Nat. Bank & ‘Trust Co. v. 
Travelers Ins. Co. of Hartford, Conn. (N. Y.) 
Insured by gift of policy to fiancee prior to her marriage divested himself of 
title and of right to change beneficiary, without her knowledge and consent. Bene 
ficiary to whom insured gave policy could not be deprived of property rights therein 
by substitution of beneficiary without her consent. Continental Life Ins. Co. v 
Sailor et al (Ey. S33 12 
589. - DEATH OF BENEFICIARY. 

589—Beneficiary having predeceased insured, policy held payable to insured’s executors 
and passed under insured’s will to exclusion of beneficiary’s executors. In re Cazar- 
niak’s Estate $e &: ’ ; 

§ 590 RIGHTS OF CREDITORS. 

590—Payment of premiums by insured’s sister imposed no liability on insurer as to life 
policy containing facility of payment clause. Romano vy. Metropolitan Life Ins. Co. 
CN. J.) 86 

590—Claim against proceeds of life insurance policy for value of services rendered to 
insured can only be urged against insured’s personal representative. Hullett v. Hullett 


et al. (Tenn.) 


§ 591%. INDEMNITY INSURANCE. F , i 
591%4—Plaintiff with judgment against partnership doing business under name of Pacific 
Motor Company, could recover against automobile liability, insurer issuing policy to 
Pacific Motor Company. Goss v. Security Ins. Co. of California. (Calif.) : 
591%4—Under liability policy authorizing injured person’s action against insurer, where in- 
sured is bankrupt, injured person properly prevailed over exception of want of in- 
terest. Under liability policy, authorizing injured person’s action against insurer, 
where insured is bankrupt, injured person properly prevailed over exception of no cf 
cause of action. Lawrason v. Owners’ Automobile Ins. Co. of New Orleans. (La.) . 1223 
§911%4—Policy whereby insurer agreed to indemnify taxicab owner by _ reason of liability 
imposed held “indemnity policy’ to which statute providing for action directly against 
insurer did not apply. Under indemnity policy protecting automobile owner, no action 
could be brought against insurer until after judgment. was entered against insured. 
Under indemnity policy, insurer had right to defend in_ suit against insured instead of 
in suit against insurer. Degnan v. Rhode Island Mut. Liability Ins. Co. (R. I.) .., 
591%4—Plaintiff recovering judgment against insolvent tort-feasor could sue indemnity 
insurer, notwithstanding absence of tort-feasor’s consent which palicy made prerequisite 
to suit. Unsatisfied execution and tort-feasor’s testimony he owned no property subject 
to execution within state warranted finding tort-feasor was insolvent, justifying suit 
against indemnity insurer. Indemnity Co. of America et al. v. Pitts et al. (Tex.) $13 
$91!4—Policies to indemnify warehouse for loss resulting from damage or destruction of 
stored grain held not to authorize bailor to sue on policies. Central States Grain Co.- 
operative Ins. v. Nashville Warehouse & Elevator Corporation et al. (U. S.) 406 
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59114—Where insured’s whereabouts was unknown, plaintiff could not recover under liability 
policy prohibiting action against insurer until plaintiff obtained judgment against insured. 
Fulleylove v. Holmes et al. (Wis.) cate daeant 

§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 

(1). In general. 

593(1)—Contract releasing divorced wife’s interest in husband's property, shown on list 
not mentioning life insurance policy, did not assign her rights as beneficiary thereof. 
Jenkins v. Jenkins. (Cal.) ‘ 7 : 

593(1)—In suit against insured’s administratrix to establish equitable lien on insurance 
proceeds, based upon insured’s promise to assign ‘$15,000 life insurance,”’ facts and 
admission of answer held to identify insurance to be assigned as that payable to insured’s 
estate. Complainant, who loaned insured bonds upon insured’s agreement to assign 
life insurance, held entitled to equitable lien upon insurance proceeds, notwithstanding 
insured’s administratrix mingled proceeds with general estate funds. Where failure 
of complainant, suing insured’s administratrix to endorse equitable lien against life 
insurance proceeds, to compel insured in his lifetime to assign insurance, as agreed, 
prejudiced no third person, laches could not be urged. Poole v. Betts et al. (Del.) 1286 

593(1)—Benefits under policies assigned in good faith by husband to wife, vested in wife 
on death of husband, without revoking assignment; proceeds of policies assigned to 
wife, are not subject to claims of husband’s creditors, except to extent premiums paid 
while insolvent, within limitation period, exceeded reasonable amount. Clay County 
Bank et al. v. Wilson et al. (W. Va.) iene 392 

§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 

594—Limitations on assignment of life insurance policy are ineffective, where assignment 
follows loss. Missouri State Life Ins. Co. v. Roberton Banking Co. (Ala.) 299 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 


595—-That insured purchased new steam boiler did not deprive insurer of option in policy 
to repair damaged boiler. Insured’s alleged violation of policy provision giving insurer 
option to repair damaged steam boiler, held waived by denial of liability on another 
ground. Maryland Casualty Co. v. Terry (Ala.) ; 258 
Theft policy held to authorize insurer to return automobile and compensate for purely 
physical damage. Theft policy limiting liability to cost of repairing or replacing 
automobile or parts thereof with other of like kind and quality obligated insurer 
to replace automobile or parts with others of identical value. Insurer under theft 
policy, as condition to exercising option of returning automobile and compensating for 
physical damage, must compensate for all physical damage, regardless of policy’s limits 
of liability. Housner v. Baltimore-American Ins. Co. (Wis.) 821 
597. TIME OF PAYMENT. 
597—Insurer denying liability under policy lost right of election to pay in annual install- 
ments. Travelers’ Ins. Co. v. Turner. (Ky.) 889 
Insurer’s denial of liability for total disability under group policy waived right to 
ha employ é unt of installments, and judgment was properly rendered for 
full amount of in nee. John Hancock Mutual Life Ins, Co. v. Cave. (Ky.) 1299 
Automobile fire policy provision that loss should not become payable until 60 days 
after notice and verified proof of loss were received, and, if appraisal was demanded, 
then not until 60 days after award of appraisers, held valid. Pennsylvania Fire Ins. 
Co. v. W. T. Waggoner Estate. (Tex.) ‘ 1243 
§ 598. INTEREST ON AMOUNT OF LOSS. 
598—Judgment against insurer with interest for amount of principal judgment against in- 
sured, plus interest, held unauthorized allowance of compound interest. Gillanders et 
l. v. Da Silva et al. (Calif.) 1052 
598—Interest on life policy should be allowed from date proofs of death were delivered and 
premium receipt books tendered to insurer. Montgomery v. John Hancock Mutual Life 
Ins. Co. (N. ; ; 
598—Where appraisers’ award was invalid, interest held allowable on judgment from 60 
days after 1 of fire loss were furnished. Pennsylvania Fire Ins. Co. v. W. T. 
Waggoner Estate. (Tex.) 1243 
598—Recovery on insurance policy on schooner should include interest from date of pre- 
sentation of proof of loss. The Anthony D. Nicho! Peders et al. v. Hartford Fire 
Ins. Co. (U. S.) 985 
§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 
602—Insured r penalty and attorney’s fees for insurer's ve io delay, 
where judgment wa btained for sum demanded, in accordance with itute. That 
insurer belie. orious defense does not relieve it of liability r penalty 
ind attorney's under statute. That fire policy improperly provided that bank 
’ lid n precl irer from making settlement so as to relieve it 
from hilit or st ry penalty and attorney’s fee. Security Ins. Co. v. Smith 
et al. (Ark.) 
602—-Statute imposing penalty and 
company refusit to pay loss held inapplicable to liability insurance. Standard Acc. 
Ins. Co. v. Philpot Const. Co. (Ark.) : 
02—-Insured held entitled to recover statutory penalty from insurers refusing to pay pro 
rata amounts of insurance, including dissolved company’s policies, though penalty ex- 
ceeded difference between sums demanded and tendered. National Union Fire Ins. 
Co. v. Bynum. (Ark.) 1170 
' ] 


t liable for statutory penalties by not paying admitted liability, where 


1551 


598 


oul recove 


attorney’s fees on fire, life, health, or accident insurance 





The Insurance Law Journal, Vol. 77 


insured demands larger amounts and refuses appraisement under automobile fire policy. 
Martin v. Home Ins. Co. (La.) ig : 3 

602—Evidence held to establish that accident insurer stopped payment of weekly indemnity 
without just and reasonable ground, entitling insured to double indemnity and _at- 
torney’s fees. Carnelious v. Columbian National Life Ins. Co. (La.) 

602—Statute allowing insured penalty for insurer’s refusal to pay should be strictly construed. 
Statutory penalty against insurer should not be allowed, unless its refusal to pay is 
without reason. Where insurer’s refusal to pay was based on investigation showing 
insured had disease on day following issuance of policy, and claimed indemnity for 


like disease, insurer held not liable for statutory penalty. Dance v. Southern Surety 
Co. of New York. (La.) 


602—Insurer was properly held 
fire loss within 60 days. mortgage creditor intervening in action on auto 
mobile fire policy held entitled to portion of attorney’s fees allowed but not entitled 
to any part of statutory penalty for delayed payment. Hardy v. Commercial Standard 
Ins. Co. (Commercial Credit Co., Intervener). (Ia.) 
602—Demand for statutory damages and attorney’s fees for insurer's failure promptly to 
adjust claim for loss under automobile theft policy held properly disallowed, where 
insured did not sign proof of loss. Fields v. Union Automobile Ins. Co. of 
Angeles, Cal. (La.) satus pt Siethre rece 
—Statement in proof of sickness that insured was first attacked with appendicitis over 
year before operation, held to preclude recovery of damages from insurer for vexa- 
tious delay. Conway v. Commonwealth Casualty Co. (Mo.) 
Insurance company held as matter of law not liable for penalty for vexatious delay, 
where there was abundant evidence that policy had lapsed. Medling v. Abraham Lincoin 
Life Ins. Co. (Mo.) 
-Insurer failing to pay policy within 30 days after demand held liable for attorney’s 
fees and penalty, notwithstanding refusal was based upon affidavits of insured’s 


physician, which if true, would constitute defense. American National Ins. Co. v. 
Val Verde. (Tex.) 


Los 


1065 
482 
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96 
~Awarding statutory attorney’s fees to insured, where evidence did not show demand 
on insurer for payment of policy claim, held error. First Texas Prudential Ins. Co. 
v. Cevallos et al. (Tex.) : 631 

602—Filing of proofs of loss does not constitute such demand as will justify recovery of 
statutory penalties for insurer’s failure to pay loss within specified time after demand. 
Commonwealth Casualty Co. v. Thompson. (Tex.) 

602—-$750 attorney’s fees for services rendered, in obtaining $2,000 judgment on life policy, 
held not excessive American Central Life Ins. Co. v. Alexander. (Tex.) 

602—Insurer’s liability for statutory penalty and attorney’s fee does not depend on in- 
surer’s refusal to pay loss or its good faith in contesting insured’s claim. American 
Liberty Mutual Ins. Co. v. Washington. (U. S.) 

602—Attorney’s fees to be included in judgment against insurer held not ‘“‘costs’’ but 
constitute statutory liability against delinquent insurer. Orlando Candy Co. v. New 
Hampshire Fire Ins. Co. (U. S.) 1342 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Repayment of premium to beneficiary, who accepted it, executed release, and did not 
offer to return it, barred recovery on life policy, in absence of fraud. Great Southern 
Life Ins. Co. v Heavin. (Tex.) 930 

603—Insurer’s right to rely on indorsement as relinquishment of claim for disability 
held waived by continued payments by checks containing identical releases. Provident 
Life & Accident Ins. Co. v. Nicholson. (Va.) 1333 

§ 605. SUBROGATION OF INSURER. 

605—Insurer of one who illegally parked truck without tail-light could not recover contribu- 
tion from another whose ordinary negligence concurred with insured’s wrongdoing to 
cause injury. One whose intentional violation of statute or ordinance causes injury is 
not entitled to contribution from one whose mere negligence contributed to injury. 
Fidelity & Casualty Co. of New York v. Christenson. (Minn.) 778 

§ 606. ON PAYMENT OF LOSS IN GENERAL. 

(1). In general. 

606(1)—Insurer paying truck shipper loss from stolen goods and assigned shipper’s action 
could recover against delivery truck carrier, notwithstanding insurer also insured 
initial truck carrier. Insurer paying loss is subrogated to insured’s rights against 
third persons. Makransky et al., to Use of Huyler, v. Weston et al. (Pa.) 1234 

606(1)—Insurer held subrogated to rights of insured against wrongdoer to extent of pay- 
ment made though no formal assignment was made by insured. Magnolia Pipe Line 
Co. v. Security Union Ins. Co. (Tex.) Cas 522 

(2). Subrogation to rights of mortgagee. 

606(2)—Where fire policy insured mortgagor, naming mortgagee merely as payee as interest 
might appear and mortgage was foreclosed insurer, on payment to mortgagee after 
loss could not be subrogated to mortgagee’s rights. Continental Ins. Co. of New York 
v. Rotholz. (Ala.) 

606(2)—-Where policy was invalid as to insured but good as to mortgagee, insurer upon 
settling with mortgagee became subrogated to an interest in the mortgage. Barile 
Wright. (N. Y.) 

606(2)—Insurers under fire policies, claiming they were not liable to mortg: 
owner, by paying mortgage and taking assignment, became owners of mortgag 
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and entitled to look to mortgagor’s grantee for payment. Girard Fire & Marine Ins. 
Co. v. Farmer. (Tex.) EES: ate ihaaeers 

606(2)—Insurer paying fire insurance to mortgagee under policy void as to mortgagor was 
entitled under terms of policy to be subrogated to mortgagee’s rights. Stipulation for 
subrogation in mortgage loss payable clause in fire policy held valid. British America 
Assurance Co. of Toronto, Can. v. Mid-Continent Life Ins. Co. (Tex.) 

§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Insurer having paid insured for collision damages, could maintain ection in its own 
name under assignment of claim. National Liberty Ins. Co. v. Foth. Mich.) 


XVIII. Actions on Policies. 
§ 608. NATURE AND FORM OF REMEDY. 


608—Complaint held to state cause of action on fire policy and not on adjudgment of loss. 
Englander v. Springfield Fire & Marine Ins. Co. et al. (N. Y.) 1228 

608—Insurer, uncertain as to true owner of insurance funds, could file interpleader in 
county of residence of any claimant. Bill of interpleader held lawfully maintainable 
by insurer in county of residence of original plaintiffs suing insurer for funds, as 
against rival claimants residing in different county. Bill of interpleader by insurer to 
determine ownership of insurance funds and action against insurer to recover on policy 
could be treated as one action to avoid multiplicity of suits. Alderdice v. Great 
Southern Life Ins. Co. et al. (Tex.) es ie 

§ 612. CONDITIONS PRECEDENT IN GENERAL. 

(1). In general. 

612(1)—That county board of education could not be sued did not entitle injured claim- 
ant, not having obtained judgment against or settlement with county board, to main- 
tain action against liability insurer on school transportation bus. Provision that no 
action should lie against insurer until judgment was rendered against, or aereement 
obtained with insured held valid. Indorsement on liability policy covering school trans- 
portation bus that insurer, as between insurer and insured, would not raise question 

of insured’s governmental immunity, did not give injured claimant right of action 
against insurer without first obtaining judgment against insured. Hughes v. Hartford 
Accident & Indemnity Co. (Ala.) : 

612(1)--Amount_ of loss held not fixed by final judgment against insured, as required by 


liability policy to authorize action thereon by injured person, during pendency of 
appeal. Jennings v. Ward et al. (Cal.) : 


1423 

(2). Notice and proof of loss. 
612(2)—-Performance of insurance policy provision requiring sworn 
within. specified time is condition precedent to insurer’s liability 


Ins. Co. Ltd (Mass.) 


612(2)—-Furnishing proofs of 


504 


statement of loss 
Chavacey v. Royal 
249 
loss. as required by accident policy, was condition precedent 
to recovery, unless waived. Federal Surety Co. v. Smith. (Texas.) 1402 
612(2)—Claim_ by insured and receipt of proof by insurer were conditions precedent to 
insured’s becoming entitled to disability benefits on life policy. Peoria Life Ins. Co. 
ef Peoria, Ill. v. Bergholm et al. (U. S.) : 968 
612(2)—Marine insurer, denying all liability before suit, waived right to further par- 
ticulars by way of proof of loss as condition precedent to cause of action. O’Boyle 
v. Northwestern Fire & Marine Ins. Co. et al. (U. S.) : 
612(2)—-Insured, if properly notified 
amination under oath as condition 
Fire Ins. Co. (U. S.) 
(3) 
612(3)—-Action on automobile fire 


I 


980 


pursuant to fire policy clause, must submit to ex- 
precedent to action. Bergeron et al. v. Employers 
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Submission to appraisal and arbitration. 


’ policy before insured complied with insurer’s demand 
r appraisal held not premature 


( a except as to amount exceeding admitted liability. 
irtin v. Home Ins. Co. (Ta.) -. 244 
DEMAND. 

613—No particular form of demand is necessary as prerequisite to suit on fire policy. 
Bennett v. Cosmopolitan Fire Ins. Co. (U. S.) 5 "1165 

§ 614. DEFENSES. 

§ 615. —— IN GENERAL. 

615—Automobile liability insurer, sued on policy by judgment creditor of insured, may set 
up any defense available against insured. Jones v. American Employers’ Ins. Co. 
(N. Y.) ? 1229 

§ 616. SET-OFF AND COUNTERCLAIM. 

616—Nonpayment of premium was not defense to action on fire policy; insurer having 
right of action or set-off. Englander v. Springfield Fire & Marine Ins. Co. et al. 
ih. ; comets omc 1228 

§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 

6161%4—Where insurer assumes obligation to defend against claims, and has notice and oppor- 
tunity to defend, judgment against insured is conctusive on insurer of questions 
material to insured’s action on policy. Indemnity Co. of America v. Bollas. (Ala.) 1046 

616! Negligence of automobile driver having been determined, in guest’s action against 
driver, it cannot be litigated in action against insurer, in absence of fraud or collusion. 
Tudgments against automobile driver tainted by fraud or ocllusion cannot furnish 
basis of actions on liability insurance policy. After accident within automobile liability 
policy, neither insurer nor insured can by voluntary act defeat person’s statutory 
right to bring action on policy after judgment against insured. Bachman v. Independ- 
ence Indemnity Co. (Cal.) 


616%4—Liability insurer having notice of, but not intervening in, injured 
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against insured held bound by result thereof, when sued by such person. Lawrason 
v. Owners’ Automobile Ins. Co. of New Orleans. (La.) Paes , 1223 
616%—In injured plaintiff's suit against indemnity insurer, judgment previously recovered 
against tort-feasor held admissible over objection it was irrelevant and immaterial. 
Indemnity Co. of America et al. v. Pitts et al. (Tex.) ............... ; 813 
§ 617. JURISDICTION. 
617—Michigan courts held without jurisdiction of action by nonresident against ‘foreign 
insurance corporation’? on cause or action accruing without state. Gober v. Federal 
Life Ins. Co. (Mich.) : 5: 589 
617—-Suit to cancel life policy 
jurisdictional amount. Jensen et al. v. New York Life Ins. Co. (U. S.) . 1094 
§ 618. VENUE. 
618—Proper county in which to institute action against nonresident defendant for breach 
of hail insurance contract held that designated in complaint, although crops damaged 
were growing on land in another county. Great American Ins. Co., New York vy. 
Scott. (Colo.) we 944 
618—Insurance venue statu 
association, Sheridan v. Thibodaux Benevolent Assn. (La.) ee 326 
618—Liability policy authorizing injured person’s action against insurer, if insured is bank- 
rupt held “accident policy” within statute permitting suit where accident occurred. 
Lawrason v. Owners’ Automobile Ins. Co. of New Orleans. (La.) 1223 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
$ 622. - TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(2). Validity of provisions. 
622(2)—Incontestable clause of life policy held not to violate statute prohibiting agreement 
to shorten statute of limitations. Pacific Mut. Life Ins. Co. v. Strange. (Ala.) 999 
§ 623. WAIVER OF LIMITATION. 
(4). Denial of liability. 
623(4)—Provision of life policy requiring delay of 60 days after filing proof of loss 
before bringing suit held inoperative, where insurance company made outright denial 
of liability. Paez v. Mutual Indemnity Accident, Health & Life Ins. Co. of California. 
(Cal.) 4 
§ 624 PARTIES. 
(3). Mortgagors and mortgagees. 
624(3)—-Under open mortgage clause of fire policy, suit may be brought in name of mort 
gagor for benefit of mortgagee. Girard et ux v. Vermont Mutual Fire Ins. Co. (Vt.) 461 
624(3)—Mortgagee could sue on fire policy in its own name, where policy directly in- 
sured both mortgagor and mortgagee. Wells Chevrolet Co. v. Pacific Fire Ins. Co. 
(Wash. ) ; 523 
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624(4)—Vendor’ issignment of policy to vendees after fire authorized \ lee to su 
s real parties in interest. Johnson et al. v. National Fire Ins. Co. (Mich.) 
(5). Necessary and proper parties. 
624(5)—-In suit on fire policy, issued in name of estate of decedent, heirs held proper, 
if not necessary parties, where administratrix was also made party. Scottish Union 
& National Ins. Co. v. Wilson et al. (Ark.) 
624(5)—Under liability policy authorizing injured person’s action against insurer, if  in- 
sured is hankrupt, trustee held unnecessary party. Lawrason v. Owners’ Automobile 
Ins. Co. of New Orleans. (La.) 
624(5)—Truck owner should have been party to shippers’ action on policy mistakenly 
ing truck instead of load, but may be permitted to file written waiver 
Hamiltor al. v. Ohio Farmers’ Ins. Co. (Wash.) 
(¢ i on hfe policies. 
624(6) ne designated as beneficiary subject to insurer's option t 
on | v Orsint v Metropolitan Life Ins. Co (N, J.) 
624(6)—Gencrally, one to whom insurer might make payment under ‘“‘facility 
clause” | not named as beneficiary, cannot enforce policy: generally actic 
containing ‘“‘facility of payment’? clause is maintainable only by insured’s 4 
sentative; person named in indorsement on industrial policy as one to 
should be paid could sue on policy, notwithstanding “facility of 
Washington Fidelity National Ins. Co. v. Heard. (Okla.) 
(7). Defendants in general. 
624(7)—-Reneficiary of membership certificate issued by unincorporated ben ] 
tion with 2,000 members could sue association by name given in articles 
tion, citing it through its president. Sheridan v. Thibodaux Benevolent Assn 
25. PROCESS. 
; AGAINST FOREIGN INSURANCE COMPANIES. 
in general, 
nsurer’s receipt of premium, paid to one procuring insurance, and 
made latter its agent, on whom service could be made. Frederick 
lon & Edinburgh Ins. Co. et al. (N. J.) 
nsur having entered into Missouri insurance contract 
ent of insurance as agent for accepting service. 
oweret order service upon those soliciting insuranc 
nor et al. v. Excess Ins. Co. cf America. (U. S.) 


DECLARATION, COMPLAINT, OR PETITION. 
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$ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. ; 

629(1)—Petition in action on life policy held sufficient as against general demurrer. Mid- 

Continent Life Ins. Co. v. Tackett. (Okla.) 904 
(2). Making and terms of contract. 

629(2)—Allegation, in petition on insurance contract not referring to duration of risk, that 
insurance was to run for twelve months from date of agreement, held ineffectual 
to show duration of risk. Electric City Lumber Co. v. New York Underwriters’ Ins. 
Co. (Ga.) ae ee 3 

§ 630. - - INSURABLE INTEREST. 

630—If insurable interest of mortgagee, not averred in complaint, appears on face of policy 
made part of complaint, that constitutes sufficient showing of right to sue. Allegation 
that plaintiff claimed as mortgagee named in automobile fire policy disclosed insurable 
interest. Wells Chevrolet Co. v. Pacific Fire Ins. Co. (Wash.) 

§ 631. SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 

DOCUMENTS. 

631—Where question involved was propriety of insured’s payment of premium to insur- 
ance solicitor, insured held not required to plead policy or attach it as exhibit to 
complaint. Frasch v. London & Lancashire Fire Ins. Co. (Cal.) 1174 

631—Where individual certificate issued to insured employee incorporated by reference 
group policy, effect of pleading certificate was to plead group policy as against de- 
murrer. Employee suing under group policy should plead group policy and certificate 
evidencing individual coverage. Provident Life & Accident Ins. Co. v. Nicholson. 


(Va.) 

§ 633. TITLE OR INTEREST OF INSURED. 

633—Petition on fire policy requiring insured to own land in fee simple, not alleging 
insured had fee-simple title now that insurer waived provision, held demurrable. Se- 
curity Ins. Co. v. Jackson et al. (Ga.) 415 

§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 

(1). In general. 

634(1)—Allegation that premium had been paid to insurance solicitor while he was acting 
as agent for insurer held good as against general demurrer. Frasch v. London & 
Lancashire Fire Ins. Co. (Calif.) 1174 

634(1)—Insured’s complaint containing allegations substantially complying with statute 
relative to performance held not defective on ground that it did not charge insured 
duly performed all conditions of contract. Great American Ins. Co., New York v. 
Scott. (Colo.) ; 

634(1)—Insured suing on policy must allege due performance of all conditons precedent 
of policy, unless other allegations negative performance. Security Ins. Co. v. Jackson 
et al. (Ga.) 

634(1)—Declaration alleging payment of premium to defendant insurance company’s agent 
held_ sufficient without alleging that agent had authority. Pacific Mut. Life Ins. Co. 
of California v. Barton et al. (U. S.) 1089 

(3). Conditions as to arbitration and appraisal. 

634(3)—-Allegation of adjusted hail loss and subsequent repudiation thereof by insurer held 

sufficient allegation of waiver by insurer of performance by insured. Great American 
Ins. Co., New York v. Scott. (Colo.) 

§ 635. - LOSS AND CAUSE THEREOF. 

635—As against demurrer, complaint averring injury by collision between train and truck 
which insured was driving held equivalent to averment that insured was “actually 
driving truck’? as required by accident policy. Even if accident policy required that 
collision occur on public highway, it was sufficient in pleading to follow terms of 
policy; collision having occurred where public highway crossed railroad. Life & Cas- 
ualty Ins. Co. of Tennessee v. Tollison. (Ala.) .. oa si dce 

635—Averments that third party recovered judgment against insured and that liability  in- 
surer assumed defense of action held equivalent to averment that third party’s injury 
was result of automobile accident. Indemnity Co. of America v. Bollas. (Ala.) 1046 

635—Plaintiff, suing upon double indemnity provision of life policy, held not required to 
allege exact manner of insured’s death and circumstances surrounding discharge of 
shot-gun. Plaintiff, suing on double indemnity provision of life policy, held required 
to allege place where insured was killed and whether, if she knew, by some one else, 
and, if not, circumstances surrounding finding of body. McClure v. New York Life 
ms Co. (U.S) : : a/v pi aecmalaca ote eave es is teteat ie aa ne 
Allegation that insured workman -was killed in accident when pulled into marble 
compressor held sufficient allegation of cause of death under policy insuring against 
injury by external, violent, and purely accidental means. Bjorklund v. Continenta! 
Casualty Co. et al. (Wash.) ‘ ; 214 

§ 638. —— NONPAYMENT. 

638—Insured’s petition held to support judgment for penalties for insurer’s failure to pay 
insured’s claim within 30 days after demand therefor. Commonwealth Casualty Co. 
v. Thompson. (Tex.) ‘ 

§ 639. - ANTICIPATING DEFENSES. 

639—Insured must plead waiver, estoppel, prevention of performance or excuse in lieu 


of performance, by facts constituting same, if relying thereon. Security Ins. Co. v. 
Jackson. 


§ 640. PLEA, 
(1). In general. 
640(1)—Where declaration on policy merely alleged payment of premium to defendant’s 
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agent, plea denying agent’s authority held sufficient without denying apparent author- 
ity. Pacific Mut. Life Ins. Co. of California v. Barton et al. (U. S.) ...... : 1089 
(2). Avoidance and forfeiture. 
640(2)—On question whether solicitor was insurer’s agent for collection of premium, any 
limitation on solicitor’s authority, of which insured was charged with knowledge, con- 
stituted matter of defense. Frasch v. London & Lancashire Fire Ins. Co. (Calif.)..1174 
640(2)—Answer, not alleging that policy would not have been issued had insurer known 
of falsity of statement that insured was in sound condition, did not sufficiently plead 
fraud avoiding policy. Conaway v. Commonwealth Casualty Co. (Mo.) ; 482 
640(2)—Where alleged misrepresentation made in application for life policy was not 
charged to have been intentional, defense of misrepresentation could not defeat re- 
covery. American Central Life Ins. Co. v. Alexander. (Tex.) ........... 5 iaskean 
640(2)—If truck was otherwise incumbered than as shown by fire policy, such fact would 
be affirmative defense. Wells Chevrolet Co. v. Pacific Fire Ins. Co. (Wash.) 
(3). Loss and cause thereof. 
640(3)—Insurer’s answer which failed to allege that insured’s death was brought about 
by act of his intending to take his own life held not to present defense to action on 
life policy. American Central Life Ins. Co. v. Alexander. (Tex.) ....... 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 
641(1)—Denial in insurer’s answer held sufficient to make issue as to local agent's authority 
to mail notice requesting payment ot premiuin note. Exchange Trust Co. v. Capitol 
Life Ins. Co. (U.. S.) ; ; 
(2). Estoppel and waiver. 
641(2)—-Allegations of notice to subagent acting for insurance agents and of agent's full 
knowledge sufficiently bring home to agents such notice, either directly to them, 
though not so stated, or through subagent with authority, though such authority is not 
so stated. Westchester Fire Ins. Co. of New York v. Green. (Ala.) 
641(2)- Allegation of waiver by insurer of insured’s misrepresentation of facts material 
to risk assumed held essential to recovery on life policy. First Texas Prudential Ins. 
Co. v. Baldivia et al. (Tex.) isd ces ‘ ears 
§ 643. AMENDED AND SUPPLEMENT'AL PLEADINGS. 
(1). Declaration, complaint or petition. 
643(1)—Petition on life policy, if otherwise good, may be amended to include essential 
allegation as ‘to insured’s health on delivery of policy. Interstate Life & Accident 
Co. v. Lewis. (Ga.) : as ; 1296 
643(1)—Evidence held to warrant amendment of complaint, so as to justify prayer to 
reform insurance policy and admission thereof in evidence. Hamilton et al. v. Ohio 
Farmers’ Ins. Co. (Wash.) Sa - 529 
§ 645. ISSUES PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—In action on life policy, general issue that defendant never promised put in 
issue authority of agent to receive premium. Pacific Mut. Life Ins. Co. of California 
v. Barton et al. (U. S.) ‘ 1089 
(2). Matters to be proved. 
645(2)—Failure to prove declarations respecting statements of loss under fire policy held 
fatal, unless waived. Goldberg v. Lynn Manufacturers’ & Merchants’ Mut. Fire Ins 
Co. (Mass.) et : 96C 
645(2)—Insurer, claiming untrue answers were given in application for life insurance, 
must plead and prove answers were made as written in application, were false in 
particular material to risk, were made by assured knowingly with intent to deceive, 
and that insurer relied on representations. and was deceivel by them to its injury. 
Towle v. New York Life Ins. Co. (Nebr.) 347 
645(2)—-To show that payment of premium on lapsed policy constituted reinstatement, 
notwithstanding policy, plaintiff must plead and prove insurer waived forfeiture, or 
was estopped. Stephens v. Sovereign Camp W. O. W. (Tex.) 
645(2)—-Auministrator of insurance suing on accident policy has burden to plead and 
prove that insured’s death was accidental and not within exceptions. Internation 
Tiavelers Assn. v Setis. (Tex.) 210 
645(2)—-One insured under group policy in order to recover for disability held required 
to allege and prove that group policy provisions construed in connection with cer 
tificate, entitled him to recover for injuries sustained in employer's service. Wann v 
Metropolitan Life Ins. Co. (Tex.) 1324 
645(2)—Insured had burden to allege and prove compliance with policy provisions re 
quiring furnishing of proofs of loss as conditions precedent to recovery, or to show 
that insurer’s conduct had waived compliance. Insured seeking to avoid policy pro- 
visions requiring proofs of loss was required to show waiver of substantial com 
pliance. Federal Surety Co. v. Smith. (Texas.) 1402 
(3). Evidence admissible under pleadings. 
645(3)—Insurer’s waiver of performance by insured may be proved under general allega 
tion of performance. Great American Ins. Co., New York v. Scott. (Colo.) 
645(3)—Defense of fraudulent representations to suit on indemnity policy held unavail- 
able where not pleaded. Henderson v. Continental Casualty Co. (Ky.) Se 1015 
645(3)—Insured’s allegation of performance of fire policy requirements is insufficient, 
where reliance is upon waiver, and in such case evidence of waiver is incompetent. 
Goldberg v. Lynn Manufacturers’ & Merchants’ Mut. Fire Ins. Co. (Mass.) 
645(3)— Evidence ff unpleaded general custom to waive tornado policy provision re 
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quiring company’s consent to assignment of policy held properly excluded. American 
Packing Co. v. Milwaukee Mechanics Ins. Co. (Mo.) 133 
645(3)—In action on fire policy, evidence of insurer’s waiver of proof of loss held ad- 
sussitie under allegation of ene on part of insured. State v. Aetna Ins. Co. 
( ) as ss 
645(3)—In beneficiary’s action based on ‘double ‘indemnity provision of life ‘policy, testi- 
mony showing policy had elapsed held properly excluded under pleadings. Jefferson 
Standard Life Ins. Co. v. Lightsey. (U. S.) z ; aan 557 
645(3)—In action on fire policy for benefit of mortgagee, evidence that mortgagee guaran- 
teed assessments and paid one assessment was inadmissible when outside pleadings. 
Girard et ux v. Vermont Mutual Fire Ins. Co. (Vt.) . ; . 461 
(5). Variance. 
645(5)—Allegation of insurance agents’ full “knowledge” of insured’s interest may be proved 
by either actual or constructive notice. Westchester Fire Ins. Co. of New York v. 


Green. (Ala.) 
645(5)—Insurer could not be “held liable ‘for “injury caused by accidental means,’ “under 
pleadings and findings showing “accidental injury.’’ Standard Accident Ins. ‘on v. 


1193 


Cherry. (Tex.) 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Wife could not recover on life policy, absent evidence she was representative of 
succession or heir or that interest in policy vested in her on insured’s death. Lewis 
v. Metropolitan Life Ins. Co. (La.) ae 
646(1)—Authority of accident insurer’s agent to make parol contract of insurance must be 
proved affirmatively, American Bankers’ Ins. Co. v. Lee. (Miss.) 
646(1)—Burden is on insured suing on fire policy to establish his ownership or other in- 
surable interest. When prima facie showing is made by insured suing on fire policy, 
burden is on insurer to prove that insured has no insurable interest therein. Wells 
Chevrolet Co. v. Pacific Fire Ins. Co. (Wash.) 
§ 646% - —_— 
646% In action on policy, forfeiture is defensive matter 
fendant. Union Mutual Ins. Co. v. Peavy. (U. S.) 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—Where insurer’s agent knew rider permitted gasoline, to show hazard was increased 
by greater use as defense to insured’s recovery, insurer must under policy bring such 
ria yn knowledge of insured. St. Paul Fire & Marine Ins. Co. v. Bachmann. 
646(2)—Burden of proving that ownership of truck by ‘mortgagee and mortgagor was not 
unconditional as stated in fire policy was on insurer. Wells Chevrolet Co. v. Pacific 
Fire Ins. Co. (Wash.) 
(3). —— Life and accident insurance. 
646(3)—Insurer, claiming insured misrepresented occupation in application, had burden of 
proving misrepresentations. Davilla_ v. Liberty Life Ins. Co. (Calif.) 1006 
646(3)—lInsurer had burden to show insured, when applying for reinstatement, made mis- 
representations respecting health. Masson v. Metropolitan Life Ins. Co. (Mo.) 80 
646(3)—Life insurer had burden to establish its defense of misrepresentation of matters 
contributing to death of insured. Childers v. National Life & Accident Ins. Co. (Mo.) 344 
646(3)—Insurer asserting defense that insured was suffering from serious illness when 
policy was issued had burden of proof. Tennenbaum v. Metropolitan Life Ins. Co. 
(N. Y.) : ie aaa ; 1312 
646(3)—Burden was on insurer to establish falsity of statement in application for in- 
dustrial policy and that representation was made to deceive. United States National 
Life & Casualty Co. v. Heard. (Okla.) 359 
646(3)—Insurer had burden of proving that insured made false statements in application 
for life policy. Wharton v. Aetna Life Ins. Co. (U. S.) 279 
(4). Payment of premiums. 
646(4)—-Where life policy recited payment of first annual premium, and application 
showed first quarterly payment was made, insurance company had burden to prove 


subsequent quarterly premiums were not paid. Medling v. Abraham Lincoln Life 
Ins. Co. (Mo.) : ; a See 


to be brought forward by de- 


523 


(5). Estoppel and waiver as to avolcance or forfeiture. 
646(5)—Burden of proving waiver of clause of insurance contract is on one relying on 
waiver to recover. Kinchin v. Royal Exchange Assurance of London, England. (La.) 425 
646(5)—Burden was on insurer, claiming life policy was not operative because of mis- 
representations, prove tender of premium to insured’s administrator, not beneficiary. 
Masson v. Metropolitan Life Ins. Co. (Mo.) 80 
646(5)—Insured, having admitted signature to application for health and accident insurance, 
had burden of proving untrue answers were made, without his knowledge or consent, 
by soliciting agent. Simmons v. Washington Fidelity Nat. Ins. Co. (Ore.) 
646(5)—Insured seeking to avoid policy provisions requiring proofs of loss by showing 


waiver has burden of proving all essential elements of waiver. Federal Surety Co. 
v. Smith. (Texas.) 


646(5)—Manager of insurance agency held conclusively presumed to know fact, of which, 


before policy issued, he had notice. The Anthony D. Nichols. Peders et al. v. Hart- 
ford Fire Ins. Co. (U. S.) 


(6). Risk and cause of loss in general. 
646(6)—Burden was on insured, suing for amount of third party’s judgment recovered 
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against him, to show casualty or claim of casualty arising from accident in which 
automobile, covered by liability policy, was involved. Indemnity Co. of America v. 
Bollas. (Ala.) : Waster wer emt Ca ae : 

646(6)—On issue of alleged violation of law, in action on accident policy, deceased motorist 
was aided by presumptions of innocence and use of ordinary care. In action on 
accident policy, burden held on insurer to bring case within exceptions of policy ex- 
cluding injuries sustained while violating law. Zohner v. Sierra Nevada Life & 
Casualty Co. (Calif.) ; 

646(6)—Beneficiary suing on accident policy had burden of proving that death of insured 
resulted from ‘‘accidental means,’ as required by policy. Insurer under accident 
policy has burden of proving death resulted from excepted risks to avoid liability. 
Davilla v. Liberty Life Ins. Co. (Calif.) y : 

646(6)—Beneficiary had burden of proving allegation that insured was killed by burglar 
when robbing insured to recover upon specific policy clause. Insurer amplifying gen- 
eral denial by affirmative assertions that insured’s death was not covered by specific 
policy clause did not thereby assume burden of proof. Nelson v. National Acc. Soc. 
of New York. (Ia.) 

646(6)—In action on life policy for accidental death from bursting of artery, defendant had 
burden to show insured’s arteries were diseased. Clay v. New York Life Ins. Co. 
(Minn.) : 333 

646(6)—-Insurer has burden of proving nonpayment of premium as defense to on 
policy. Daniel v. Aetna Life Ins. Co. (Mo.) . $97 

646(6)—On proof of injury by fall from dangerous height, it will be presumed 
accidental; where woman sustained injury due to fall from third floor of store building, 
and there was no direct evidence as to how fall occurred, fall constituted “accident,” 
within store owner's indemnity policy. ‘Uhomas Kilpatrick & Co. v. London Guarantee 
& Accident Co., Limited. (Neb.) 

646(6)—Presumption arose, when death of insured was shown to have resulted from gun- 
shot wounds, that killing was accidental within meaning of policy. Killingsworth v. 
ABtna Life Ins. Co. (U. S.) j 

646(6)—-Marine policy requiring assured, 
submit proof of 1 


1046 


1003 


1006 


1013 


as condition precedent to right of action, to 

oss showing seaworthiness, placed burden upon assured to prove loss 

was not caused by unseaworthiness. O’Boyle yv. Northwestern Fire & Marine Ins. 
Co. et al. U.S.) . A 

646(6)—Burden is on policyholder to bring himself within terms of policy. Maryland 
Casualty Co. v. Cole. (Va.) . : 

Respecting -recovery on accident policy, there 
ilfully injured himself or was wantonly injured by 
policy need not negative insured’s possible voluntary exposure to unnecessary danger: 
insurer having burden of proving death resulted from act. constituting ex eption 
under policy. Bjorklund v. Continental Casualty Co. et al. CWash.) 
(7). — Suicide. 

646(7)—Presumption against insured’s self-destruction prevails where evidence shows death 
was caused by violence and does not tend to prove suicide. Evidence introduced in 
action on accident policy which tends to show suicidal death overcomes presumption 
against self-destruction; in action on accident policy for death of insured found dead 
from bullet wound on floor of his garage, evidence held sufficient to 
sumption against suicide. Sawyer v. 


(Neb.) 


646(7) Surden is on insurer to establish that insured committed suicide. American Central 
Life Ins. Co. v. Alexander. (Tex.) . Satan eaters Bae : ace ae 

646(7)—Where suicide is alleged in defense of action on life insurance folicy, burden is on 
defendant to establish it. Wiger v. Mutual Life Ins. Co. of New York. (Wis.) 399 

(8), Extent of loss and liability of insurer. 

646(8)—Settlement, in absence of proof to contrary, is presumptive evidence of liability and a 
amount thereof. Elliott et al. v. Casualty Ass’n of America. (Mich.) ; 776 

646(8)—Proof that insured was killed by another raises presumption that death was acci- 
dental within double indemnity provision of life policy. Where insurer proves that 
death occurred as result of affray on encounter plaintiff suing upon double indemnity 
provision of life policy has burden to prove accidental death. Mutual Life Ins. Co. 
of New York v. Sargent. (U. S.) Sy : 1271 

646(8)—Plaintiff suing on life insurance policy had burden of proving facts necessary to 
establish insurer’s liability under double indemnity provision applicable in case of 
accidental death. Frankel v. New York Life Ins. Co. (U. S.) ... 1277 

§ 647. ADMISSIBILITY OF EVIDENCE. 

§ 648. —— IN GENERAL. 


(1). In general. oe 
648(1)—In action on policy for death benefits, it was immaterial that plaintiff's witness 
had applied for benefits and application had been denied. Union Mutual Ins. Co. v. 
Peavy. (Ala.) 3 
648(1)—Adjuster’s letter, reporting to insurer, held admissible on issue of vexatious 
refusal to pay loss as tending to show insurer’s knowledge of merit of claim, value 
of insured automobile, and amount of loss. Curtis v. Indemnity Co. of America. (Mo.) 


is no presumption that insured 


another. Beneficiary of accident 


overcome 


1208 


648(1)—Insured’s voluntary written statement after loss to person named by insurer to 
examine him as provided by fire policy held admissible in action thereon, Masiello 
et ux. v. Fidelity Phenix Fire Ins. Co. of New York. (R. I.) 
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§ 651. POLICY OR OTHER CONTRACT. 
(1). In general. 
651(1)—lInsurer’s failure to deliver copy of application with life policy held not to preclude 
reliance on express conditions appearing in policy itself. Metropolitan Life Ins. Co. 
v. Scott. (Miss.) 
(3). Admissibility 
651(3)—Plaintiff was not required, as condition of introducing policy, to show that it 
was in force. Union Mutual Ins. Co. v. Peavy. (Ala.) 25 
$ 654%. ———— 
65414—In action on fire insurance contract ordered for insured by one agency through 
another agency, admitting proof of custom between two insurance agencies to extend 
credit to one ordering insurance held not error. Robinson y. Franklin Fire Ins. 
Co. of Philadelphia. (Mo.) 134 
§ 655. ——- FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—Evidence that insurer’s principal soliciting agent knew of insured’s defective 
sight held admissible as bearing on intent to deceive by representation in application. 
Tison v. American Nat. Ins. Co. (Wash.) ; 7 7 ...1142 
$ 658. ——- LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—Scope of testimony of acts and circumstances, to prove fraudulent burning of insured 
buildings is left somewhat to trial court’s discretion. On question of fraudulent burn- 
ing of insured buildings, fact that witness was at insured’s farm to serve attachment 
was admissible to show insured was being pressed by creditors. Evidence that wit- 
ness could not find calves on insured’s farm just before burning of buildings was 
inadmissible on question of fraudulent burning when evidence showed no claim for 
insurance on the calves. Evidence of removal of property by insured before buildings 
were burned was admissible on question of their responsibility for fire. Evidence that 
insured claimed to have burned building falsely denied being at home at time of fire 
was admissible. In action on fire policy for mortgagee’s benefit, evidence to show 
—e interest was admissible. Girard et ux v. Vermont Mutual Fire Ins. Co. 
$ 659 DEATH OF OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 
(1). In general. 
659(1)—Coroner’s verdict, although competent as part of proof of insured’s death, is 
not competent to prove cause of such death. Childers v. National Life & Accident 
Ins. Co. (Mo.) : 
659(1)—Excluding testimony of defendant insurer’s physician who examined assured dur- 
ing last illness, respecting assured’s condition on such examination, held reversible 
error. Lanciano v. Prudential Ins. Co. of America. (N. Y.) 1135 
(2). Suicide. 
659(2)—In action on life policy, whereon insurer contended insured committed suicide, death 
certificate containing opinion that death was suicidal held inadmissible. Error in admit- 
ting death certificate containing opinion that insured’s death was suicidal held not cured 
on ground coroner’s verdict of suicide was excluded. Backstrom v. New York Life 
Ins. Co. (Minn.) Bee tat ance ae 
§ 660. ——- VALUATION OF PROPERTY. 


660—Evidence of value of insured automobile when destroyed by fire held properly 
excluded as ignoring agreed value thereof when policy sued on was issued. Curtis v. 
Indemnity Co. of America. (Mo.) 787 
§ 661. ——- AMOUNT OF LOSS. 


661—Adjuster’s letter, reporting to insurer, held admissible as tending to corroborate 
insured’s testimony that adjuster agreed that loss exceeded amount of policy. Curtis 
v. Indemnity Co. of America. (Mo.) 


§ 662. “= nore — PROOF AND ADJUSTMENT OF LOSS. 
(1). n general. 

662(1)—Plaintiff’s testimony, in action on automobile fire policy, that defendant’s adjuster 
agreed on amount of loss, held admissible. Curtis v. Indemnity Co. of America. (Mo.) 787 

662(1)—Excluding evidence that proof of loss had been furnished insurer by mail and 
had been retained by it held error. General Motors Acceptance Corporation v. Ameri- 
can Ins. Co. (U. S. Sa acta eal See ae res cae ..-1217 

§ 663. —— PERSONS ENTITLED TO PROCEEDS. 

663—Where insurer denied that plaintiff was beneficiary, documents showing insured’s ap- 
plication to have beneficiary changed from plaintiff to sister and insurer’s acceptance, 
indorsed on application, held competent. Causey v. State Life Ins. Co. (La.) 1124 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1)—-Plaintiff made prima facie case in action on policy, by proof of insured’s death, 
notice to insurer, and introduction of policy. Union Mutual Ins. Co. v. 
(Ala.) , 25 

665(1)—Evidence sustained verdict for amount of life policy, penalties, and attorney’s 
fees. Masson v. Metropolitan Life Ins. Co. (Mo.) 80 

665(1)—-Petition combined with file marks sufficiently showed insurer’s failure to pay policy 
within 30 days after demand to support recovery of penalty and attorney’s fees. 
American Ins. Co. v. Val Verde. (Tex.) 96 

665(1)—In action on marine policy by owner of sunken vessel, verdict for assured held 
supported by evidence. O’Boyle v. Northwestern Fire & Marine Ins. Co. et al. 


(U. 
665(1) 


343 


787 


Peavy. 
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house became effective, it had not become certain that insured property would be 

damaged by fire already started in boiler room. Springfield Fire & Marine Ins. Co. 

7; CRONSL Pere TAS. 00; CE: ORL vs bs on mcd ooey co8 seats an 1344 
665(1)—Insurer sued on fire policy did not sustain burden of proving that “mortgagee of 

motortruck did not have insurable interest therein. Wells Chevrolet Co. v. Pacific 

Fire Ins. Co. (Wash.) 


Batch heal sps Mra aces 5 eee UROL Sone GER RIA ISTE Cra EE Got EEE I a tarae an 523 

665(1)—Evidence held sufficient to support ‘judgment for shippers suing on policy mistak- 
enly insuring truck, instead of load. Hamilton et al. v. Ohio Farmers Ins, Co. 
CUNEO i necessity Sic aiy-r ace. oe ea RE RRO FEO RES ST TA EU Foe cre ea 529 


(2). The contract. 
665(2)—Evidence held to show insured or interested parties did not agree to modify fire 
policy by reducing coverage to two-thirds of amount of damage in case of fire during 


vacancy. Scottish Union & National Ins. Co. v. Wilson et al. (Ark.) . 941 
665(2)—E vidence ‘held to sustain finding that fire policy was duly executed by authority 
of insurer. Francis et al. v. Iowa National Fire Ins. Co. of Des Moines. (Cal. 110 


665(2)—Finding that endorsement shortening term of fire policy was not delivered to 
insured, but only to insurance solicitor, held oe. a v. United States 

Fire Ins. Co;. et al... (Cab) «.. aS : : . 
665(2)—-Finding that life policy was constructively ‘delivered on day following policy 
dating held justified, where application provided that liability should start on that 
a. v. Mutual Indemnity Accident, Health & Life Ins. Co. of California. 

DME ae vray hck wap ha atk CR ret AAR ECR ie oR RIES RATTLER tan ha 1393 
665(2)—-Oral contracts of fire insurance “must be clearly and convincingly established in 

every particular. Continental Ins. Co. of New York v. Baker. (Ky.) ...... 417 
665(2)—Evidence that special agent solicited accident insurance did not meet burden of 
proof on insured to show insurer had held agent out as having authority to make 


binding contract. American Bankers’ Ins. Co. v. Lee. (Miss.) 714 
665(2)—Evidence held to support findnig of existence of oral fire insurance contract. 
Robinson v. Franklin Fire Ins. Co. of Philadelphia. (Mo.) 134 


665(2)—-That insurer, before accident involved, had paid certain loss under indemnity 
wee. sufficiently showed its issuance, and recognition of force and effect thereof. 
erner et al. v. Commonwealth Casualty Co. (N. J.) ... 1440 
665(2)—-Where insurer issued group policy to employer, insured could not recover by 
merely offering in evidence certificate issued to him. Wann v. Metropolitan Life Ins. 
Co. (Tex.) Fats Seana Cates : etl area OEE ie wieie a ..1324 
(3). Avoidance and forfeiture. 
665(3)—In action against automobile liability insurer, evidence supported finding there 
was no collusion between insured and plaintiff. Bachman v. Independence Indemnity 
Co. (Cal.) ; : 221 
665(3)—Verdict for insured held erroneous, where evidence supported plea that insured’s 
ownership was other than unconditional and sole ownership. Fireman’s Fund Ins. Co. 
of San Francisco v. Cravey. (Fla.) ; 413 
665(3)—-Evidence showed employee terminated empleyment with railroad before death, 
relieving insurer from liability ander group policy. Joiner v. Metropolitan Life Ins 
Co (Ga.) 37 
665(3)—-In action on life policy, in which defense was that policy had lapsed, evidence 
held sufficient to sustain finding for plaintiff. Pilgrim Health & Life Ins. Co. v. 
Curry. (Ga.) 5 p : ee 1298 
665(3)——-Under evidence showing insured executed deed to daughter never delivered and 
daughter executed unrecorded deed to insured and wife, there never was any real 
parting of interest. Mosher v. Iowa National Ins. Co. (Ta.) 120 
665(3)- —Evidence did not show insured procured sickness policy by making fraudulent an- 
swers to questions propounded by agent. Kemp v. Washington Fidelity National Ins. 


Co. (Ky.) ‘ i pierce Ne eh a veern ee 
665(3)-—Evidence respecting insurer’s refusal to accept premiums sustained finding that life 

policy had not lapsed because of failure to pay premiums. Sanders v. Independent 

Nat. Life Ins. Co. (Ta.) 60 


665(3)—Evidence did not establish that deceased was suffering from disease causing death 
at time of making application for membership to benevolent association. Sheridan v. 
Thibodaux Benevolent Assn. (La.) ers Peer ces Oe 
665(3)—As regards misrepresentations in insurance application respecting insured’s occu- 
pation, evidence did not show that insured was ‘“bootlegger.”” Hardy v. Commercial 
Standard Ins. Co. (Commercial Credit Credit Co., Intervener). (La.) 770 
665(3)—Life insurer held not to have sustained burden of establishing its defense of mis- 
representation of matters which contributed to death of insured. Childers v. National 
Life & Accident Ins. Co. (Mo.) 343 
665(3)—Beneficiary, suing on policy issued in 1926, who introduced proof of death show- 
ing insured had leakage of heart since 1925 and died therefrom, but failed to con- 
tradict such evidence, could not recover. Mudd v. John Hancock Mut. Life Ins. Co. 
(Mo.) - a aan execs és 899 
665(3)—-Under evidence that insured was not in sound health when policy was issu ed and 
that, within two vears before issuance thereof, insured had been attended by physician 
for serious complaint, no recovery could be had on policy. Orsini v Metropolitan 
Life Ins. Co. (N. J.) 84 
665(3)—Evidence held to sustain finding that insured in automobile liability policy gave 
notice to insurer and did not fail to give proper co-operation required by policy. 
United Roofing Co. v. Independent Bonding & Casualty Ins. Co. (N. J.) 
665(3)—Evidence held insufficient to show that insured suffered from heart or other serious 
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diseases within two years prior to issuance of policy, within provision avoiding policy. 


Montgomery v. John Hancock Mutual Life Ins. Co. (N. Y.) 598 
665(3)—In beneficiary’s action on life policy, evidence held not to establish lapse for 
nonpayment of premiums. American Ins. Union v. Mehrton. (QOkla.) 910 
665(3)—Finding insurer did not rely on insured's statement that she was in good health 
held unsupported. Atlanta Mutual Ins. Assn. v. Heard. (Tex.) 1320 
665(3)—In action to cancel policy for misstatements as to insured’s health, evidence sup- 
ported finding of good health when policy was delivered. National Life & Accident 
Co. v. Muckelroy et al. (Tex.) 1321 
665(3)—Failure to prove that insured had paid or tendered premiums after time of at 
tempted reinstatement precluded recovery on life policies. Davis v. New York Life 


Ins. Co. (U; $.) 

665(3)—Insured’s negative answers respecting disease of brain or nervous system should 
be disregarded as immaterial, under evidence showing them not willfully false. Evi- 
dence held not to show fraud of insured in making negative answers respecting disease 
of brain or nervous system. New York Life Ins. Co. v. Cohen et al. (U. S.) 292 

(4) Loss and liability of insurer in general. 

668(4)—Proof of loss under fire policy does not, on trial, supply evidence of amount of 
damages. Westchester Fire Ins. Co. of New York v. Green. (Ala.) 657 

665(4)—-In insured’s action aganist automobile liability insurer, evidence did not support 
claim for interest and costs in former suit against insured. Davis v. Maryland Cas- 
ualty Co. et al. (La.) 2 

665(4)—Insured held not entitled to recover for theft of laundry from truck for failing 
to show insurance fully covered all goods truck or proportion insured value bore to 
real value. St. Nicholas Laundry Service Corporation v. Glens Falls Ins. Co. (N. Y.) 185 

665(4)—Evidence warranted jury’s finding that market value of insured truck when 
destroyed by fire was $1,640. Pennsylvania Fire Ins. Co. v. W. T. Waggoner Estate. 
(Tex.) a ; ws ; 5 

665(4)—That insured burned building covered by fire policy sued on might be established 
by circumstantial evidence. Each act and circumstance offered to prove fraudulent 
burning of insured building must contribute something to proof of fact, and, if cir- 
cumstances are as consistent with innocence as with guilt, they should be rejected. 
Construction of acts and circumstances offered to prove fraudulent burning of in- 


sured building freeing them from imputation of fraud must be accepted. Girard et ux 
v. Vermont Mutual Fire Ins. Co. (Vt.) 


17 


1442 


461 
665(4)—Evidence of importing jobber’s custom and reasons to examine crates held suf- 
ficient to sustain finding that insured glass was broken in transit on truck from 
jobber’s place of business. Hamilton et al. v. Ohio Farmers Ins. Co. (Wash.) 529 


(5). —— Life and accident insurance. 
665(5)—Evidence held to show that insured physician was laboring under only partial dis- 
ity. Metropolitan Life Ins. Co. v. Blue. (Ala.) 27 


—In action on double insurance clause of life policy, evidence supported findings 

in substance that insured assaulted another without provocation, and that latter, 
protecting himself, struck insured, causing him to fall and 
Gray v. Western States Life Ins. Co. (Cal.) 

665(5)—In action on accident policy, evidence held sufficient to show injuries 


were in- 
curred by ‘wrecking’ of automobile. In action on accident policy, evidence that de- 


ceased motorist was unconscious over five minutes after accident held sufficient to 
show deceased was injured. Zohner v. Sierra Nevada Life & Casualty Co. (Calif.) ..1003 

665(5)—In action on accident policy, presence or absence of neurasthenia or 
debility held not exclusive subject of expert testimony. Stecher 
& Accident Co., Limited, of London, England. (Kan.) 





in 
sustain fractured skull. 


308 


nervous 
v. London Guarantee 


704 
665(5)—Evidence sustained jury’s finding of total and permanent disability of insured 
__ Suing on life policy. Maresh v. Peoria Life Ins. Co. (Kan.) 884 
665(5)—Evidence showed that, after 


1 th insured employee had been struck in eye by frag- 
ment of metal, choriditis developed, causing permanent loss of sight within 90 days 


ye accident, justifying recovery. Prudential Ins. Co. of America v. Howard. 
(Ky.) 


GAR OR RGt hace” Bis Sa An Stee Sse se heres Ss aot ee tent oa E ean aees Baas 476 


Evidence in action on accident policy, justified finding that insured had not aban- 
doned engine dispatching for insurance soliciting when injured. Evidence in action 
on accident policy held to show that insured was disabled to work as engine dis- 
patcher, although insured wrote insurance and wrote for newspapers after 
Benefit Ass'n of Railway Employees v. Secrest. (Ky.) 

665(5)—Evidence held not to establish , 
prior to lapse of fifteen days from date of health 


liability of insurer, although insured suffered from like sickness, as that for which 


claim was made, on day following issuance of health policy. Dance v. Southern Surety 
Co. of New York. (La.) j 


injury. 
1021 
existed 


that inflammation of insured’s appendix 
policy. Evidence held to establish 











ee. : 712 
5 (5 Evidence sustained finding that insured’s death from bursting artery in brain 
when he slipped_ while pushing truck was due to accidental cause. Clay v. New 
York Life Ins. Co. (Minn.) i 333 
665(5) Evidence held to warrant verdict awarding insured stipulated indemnity for 12 
weeks’ incapacitation because of appendicitis. Conaway v. Commonwealth Casualty 
Co. (Mo.) ; 482 
55 Ir tion on life policy, physician’s certificate held not conclusive of insured’s 
death and length of last illness. American National Ins. Co. v. Val Verde. (Tex.) 96 
665(5)—Proof_ th: 


t injury might have been occasioned by violence together with proof of 
d poisoning ensuing, causing death would be insufficient to i 
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jury effected through accidental means within accident policy. T’o suppot finding that 
injury was effected by accidental means within accident policy element of accident 


must be found in that which produced injury. International Travelers Assn. v 
Bettis. (Tex.) 





: : ; 210 
665(5)—Evidence held to support finding that iceman, because of accident, was substan- 
tially disabled from doing work pertaining to occupation within accident policy. In- 
juries to back of iceman while attempting to deposit 200-pound cake of ice in high 
ice box held sustained by ‘‘accidental means’’ within accident policy. Standard <Acci- 
dent Ins. Co. v. Cherry. (Texas.) ; : 1399 
665(5)—Presumption that death of insured from gunshot wound was accidental made out 
prima facie only in absence of evidence to contrary. Evidence that insured died, from 
gunshot wound made out prima facie case for recovery of double indemnity. Killings- 
worth v. AZtna Life Ins. Co. (U. S.) .. oe 553 
665(5)—That insured workman was accidentally killed when pulled into marble compressor 
made prima facie case of death solely by externl, violent and purely accidental means 
within policy. Bjorkland v. Continental Casualty Co. et al. (Wash.) 214 
665(5)—Evidence sustained finding that leg injury was ‘proximate cause” of death re- 
sulting after insured developed septic pneumonia, authorizing recovery for death in- 
flicted by “external, violent, and accidental means.’”’ Hanley v. Occidental Life Ins. 
Co. (Wash.) pile Kd aks os aM Gh Maen e le PUIeS ERROR Ce iD 9 ee 1413 
(6). - Suicide. 
665(6)—Evidence respecting suicide note written by insured prevented recovery of face 
value of policy limiting liability in event of self-destruction. Jefferson Standard Life 
Ins. Co. v. Reicheimer et al. (Ky.) , pylon ate ates ‘ ‘ 317 
665(6)—In view of jury’s determination against suicide and motive, held insurer seeking 
cancellation of policy failed to show motive or intention of suicide. American Life 
Ins. Co. v. Moynahan et al. (Tex.) .. a P ee meee ee 99 
665(6)—Insurer held not to have established that insured committed suicide. American 
Central Life Ins. Co. v. Alexander. (Tex.) ............. 917 
(7). Proof and adjustment of loss. 
665(7)—Petition alleging beneficiary was induced to settle death claim by false representa- 
tions known to insurer stated action for fraud and deceit charge to deny recovery if 
beneficiary accepted settlement of disputed demand was properly refused as ignoring 
claim that settlement was induced by false representations, exception to charge as 
contrary to law and harmful was too indefinite to raise any question except abstract 
correctness thereof, beneficiary taking no precautions to protect rights did not show 
settlement was procured by fraud, and could not recover full amount of policy. 
Bankers’ Health & Life Ins. Co. v. Givens. (Ga.) ... ; 42 
665(7)—Evidence held to show beneficiary of life policy accepted settlement and granted 
full acquittance and discharge. Robinson v. Washington Fidelity National Life Ins. 
SE errs Soad ate bw aleieigi kinins Ante al ASW OD eae eeeae ve ele mrua Sess ie 318 
665(7)—Evidence of notice, possibly oral, at indefinite time, held not to show compliance 
with fire policy requirement of written notice given forthwith to insurer. Goldberg 
v. Lynn Manufacturers’ & Merchants’ Mut. Fire Ins. Co. (Mass.) . 960 
665(7)—Evidence held to sustain finding that insured in automobile liability policy gave 
notice to insurer and did not fail to give proper co-operation required by policy. 
United Roofing Co. v. Independent Bonding & Casualty Ins. Co. (N. J.) 1068 
665(7)—Evidence established that property covered by fire policy was realty, and that 
loss was total: hence insured were not required to have loss submitted to appraisers. 
Export Ins. Co. v. Axe et al. (Tex.) ; 167 
665(7)—Beneficiary’s acceptance of checks bearing indorsement of settlement in full held 
not accord and satisfaction of claim under double indemnity provision of life policy 
covering accidental death, in view of evidence. Jefferson Standard Life Ins. Co. 
v. Lightsey. (U. S.) 557 
(8). Estoppel or waiver. 
665(&8)—-Evidence of insurer's acceptance of delayed premiums without application for 
reinstatement justified finding that insurer waived provision for lapse for delay in 
payment of premiums. Union Mutual Ins. Co. v. Peavy. (Ala.) 25 
665(8)—Evidence sustained finding that clause in fire policy exempting insurer from lia- 
bility when insured property was incumbered by mortgage, was waived. Court, in ab- 
sence of fraud on part of insured, should carefully examine evidence regarding fail- 
ure to furnish proof of loss, so as to avoid forfeiture. Evidence established that 
insurer at all times intended to repudiate liability under fire policy, so as to waive 
reauirement for proof of loss. Insurer’s conduct in sending adjuster to insured im 
mediately after fire was evidence of waiver of clause of contract reauiring proof of 
loss. Francis et al. v. Towa National Fire Ins. Co. of Des Moines. (Cal.) 110 
665(8)—Evidence held not to establish insurer’s waiver of provision in fire policy requiring 
consent to transfer of insured’s interest ‘and title. Fogg et al. v. London & Provin 
cial Marine & General Ins. Co. (Ky.) 123 
665(8)—Insured held not to have sustained burden of proving that insurer waived clause 
of fire policy providing for forfeiture, if personalty insured was mortgaged. Kinchin 
v. Royal Exchange Assurance of London, England. (la.) 425 
665(8)—-Evidence did not justify finding that burglary insurer waived sworn proof of 
loss by insured. Ray v. Fidelity & Deposit Co. of Baltimore, Md. (Mass.) 263 
665(8)—Evidence held not to warrant finding that condition as to payment of premiums 
had been waived. Kukuruza v. John Hancock Mutual Life Ins. Co. (Mass.) 583 


665(8)—Evidence held not to show fire insurer’s waiver of immediate written notice and 
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sworn statements of loss. Goldberg v. Lynn Manufacturers’ & Merchants’ Mut. Fire 
Ins. Co. (Mass.) Ueto Vane wawemes ; 7 f 960 
665(8)—Evidence in action on fire policy held sufficient to show waiver of proof of loss 
by insurer. State v. Aetna Ins. Co. (S. D.) .. : ; : 1193 
665(8)—Evidence sustained finding that insurer waived payment of premiums within time 
limited by policy, justifying belief that failure to make prompt payment would not 
avoid policy. Evidence sustained finding that insurer with knowledge premium had 
not been paid within time recognized liability for loss. Southern Underwriters v. 
Williams Lumber Co. (Tex.) ; 
§ 666. AMOUNT OF RECOVERY. 
666—In action on policy covering damage caused by explosion of steam boiler, verdict of 
$535 held not excessive. Maryland Casualty Co. v. Terry. (Ala.) 258 
666—Where health insurer, after paying disability insurance monthly for some _ time, 
ceased to pay, insured could not treat entire contract as breached and sue for gross 


680 


damages. Howard v. Benefit Ass’n of Railway Employees. (Ky.) 1019 
666—Insurer, having paid mortgage debt against automobile, was entitled to deduction 
therefor from judgment for fire loss. Martin v. Home Ins. Co. (La.) 244 


666—Allowance of $800 to insured under automobile liability policy for defending suits 
on denial of liability by insurer held not excessive. United Roofing Co. v. Independ- 
ent Bonding & Casualty’ Ins. Co. (N. J.) Ss 1068 
§ 667. CONDUCT OF TRIAL. , 
667—Questions asked party’s own witness if it was not a fact that certain things had 
occurred held objectionable ‘as cross-examination. Permitting defendant’s counsel to 
cross-examine defendant’s witness as to conversation between counsel and witness 
when no one else was present held prejudicial error. Permitting counsel, who was not 
sworn as witness, to state in argument conversation had with defendant’s witness held 
prejudicial error. Ferstman v. Fidelity & Casualty Co. (Ohio.) 3 d 1250 
§ 668. QUESTIONS FOR JURY. 
(1). In general. 


668(1)—Insurer not having shown tender of premium to insured’s administrator, vexa- 
tious refusal to pay policy held properly submitted to jury. Masson v. Metropolitan Life 
Ins. Co. (Mo.) : 

668(1)—Insurer’s evidence showing it was relying upon conjecture in refusing to pay life 
policy, submitting to jury question of vexatious refusal was proper. Childers v. 
National Life & Accident Ins. Co. (Mo.) nan Reataake ee iis aca co ae 

668(1)—-Evidence in action on health policy, held sufficient to take case to jury. Con- 


80 


away v. Commonwealth Casualty Co. (Mo.) oe eae ‘ eee eae 482 
668(1)—Insurer’s vexatious refusal to pay loss is for jury, if evidence warrants reasonable 

inference that refusal was without reasonable or probable cause or excuse. Insurer’s 

vexatious refusal to pay loss held for jury in action on automobile fire policy. Curtis 

v. Indemnity Co. of America. (Mo.) .. a bcindo aw FONG A Ras (s-kos cisit aca ee 
668(1)—In action on life policy, whether failure to pay insurance was vexatious, justify- 

ing penalties, held for jury. Ash v. Nat. Life & Accident Co. (Mo.) : 1125 
668(1)—In action on life policy, evidence warranted directed verdict for insurance com- 

pany. Mutual Life Ins. Co. of New York v. Tabb et al. (U. S.) 866 
668(1)—Whether insured was relieved from terms of so-called “receipt” cancelling his 

rights under policy on ground of excusable mistake or negligence held for jury. 

Lefebvre v. Nickolai et al. (Wis.) 7 825 


(2). Agency. ee 
668(2)-—Whether subagent had authority from agents binding on insurer to solicit and 
execute fire insurance contracts and issue policies held for jury. Westchester Fire Ins. 
Co. of New York v. Green. (Ala.) Ae : : ; 
(3). The control in general. : i . 
668(3)—Evidence held insufficient to take to jury questions whether life insurance policy 
was issued in lieu of accident policy, and whether premiums thereon were paid. Life 
& Casualty Ins. Co. of Tennessee v. Kinchin. (Ark.) 
668(3)—That insurer, pursuant to ordinance, issued policy specifying kind of automobile, 
and that driver was operating such kind when accident occurred, presented jury ques- 
tion respecting insurer’s liability. Dinsmore v. California Highway 
change et al. (Calif.) ; ; . 
668(3)—Evidence establishing elements of oral contract of fire insurance held insufficient 
to require submission of question to jury. Continental Ins. Co. of New York v. 
Baker. (Ky.) 


668(3)—Jury under proper instructions must determine whether insured has suffered such 
Question of 


305 


Indemnity Ex- 
1220 


417 


total disability as to render it impossible to follow gainful occupation. 
permanent and total disability under insurance policy held for jury under conflicting 
evidence. Bulluck v. Mutual Life Ins. Co. of New York. (N. C.) 

668(3)—Construction of life insurance policy indemnifying against 
public bathing beach” held question for court, rather than jury, where insured 
drowned when launch foundered 500 yards from a beach with which she had no 
association. Insured who drowned when launch foundered in storm 500 yards from 
a hathing beach did not drown “at bathing beach” within life insurance policy 
Columbus Mutual Life Ins. Co. v. Klein. (Ohio.) "” 208 

668(3)—Evidence of insurance contract in action to apply proceeds toward satisfaction 


of judgment against insured held sufficient for jury. Wasserman yv. Zurich General 
Accident & Liability Ins. Co., Limited. (Ohio.) 
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668(3)—-On disputed fact question whether receipt made life insurance policy effective im- 
mediately, insurer, notwithstanding requested directed verdict after beneficiaries’ testi- 
mony, held entitled to introduce evidence and go to jury. Cantor et al. v. Reserve 


Loan Life Ins. Co. (S.C) 





1135 
(4). Avoidance and forfeiture. 
668(4)—When evidence failed to show insured gave sworn proof of loss, as required by 
burglary policy, or waiver thereof, refusal of directed verdict for insurer held error. 
Ray v. Fidelity & Deposit Co. (Mass.) 263 
(5). Title or interest in, possession of, or incumbrance on, property. 


668(5)—Grantor’s intention at time of physical delivery of deed, to pass title, held, as 
bearing on question of cancellation of fire policy, for jury. Kiser v. Morton Farmers’ 
Mut. Ins. Ass’n. (Ta.) ‘ ; 95 
668(5)—Whether insured acted in good faith in signing, without knowledge of contents, 
application prepared entirely by insurer’s agent held for jury. Provident Life & 
Accident Ins. Co. of Chattanooga, Tenn. v. Parks. (Ky.) ; ; 708 
668(5)—Evidence did not raise issue for jury that liability insurer waived insured’s failure 


to notify insurer of injured person’s bringing suit and to send summons. Kana v. 
Fishman et al. (Mass.) 





ree oe die mem nag es ; .. 834 
668(5). Insured’s testimony respecting his ownership of property contrary to his testimony 
in wife’s prior action on same policy presented fact question for jury; whether insured 
was guilty of fraud and false swearing within fire policy provision held for jury 
Pipan v. 7&tna Ins. Co. (N. D.) 156 


668(5)—-Whether insurer waived proofs of loss could only become question of law under 

facts justifying but one reasonable conclusion. Federal Surety Co. v. Smith. (Texas.)..1402 
(6). Fraud or misrepresentations in general. 

Insured’s testimony respecting his ownership of property contrary to his testimony 

in wife’s prior action on same policy presented fact question for jury; whether insured 
was guilty of fraud and false swearing within fire policy provision held for jury. 
Pipan v. A&tna Ins. Co. (N. D.) 156 

668(6)—-When it is doubtful whether misrepresentation in application for insurance was 
material or not, question of materiality must be submitted to jury. Wharton v, 


Aetna Life Ins. Co. (U. S.) 


668 (6) 











, 279 
(7). —— Health, condition, or habits of insured. 
668(7)—Under undisputed testimony that insured was in bad health and had been for 
long time when application for life policy was made, insurer held entitled to directed 
verdict. Springfield Fire & Marine Ins. Co. v. Slaughter et al. (Ark.) 565 
668(7)—-Where insured died June 2 of acute disease that develops rapidly and appeared 
healthy to lay witness until May 30, whether he had disease May 26 held for jury, 
notwithstanding phvsician’s statements in alleged proofs of death. Masson v. Metro 
politan Life Ins. Co. (Mo.) 80 
668(7)--Whether insured misrepresented health, and whether matter misrepresented con- 
tributed to death, is for jury unless foreclosed by admission. Mudd v. John Hancock 
Mut. Life Ins. Co. (Mo.) ; 899 
668(7)—-Whether insured’s representation in application that no medical advice was had 
for other diseases in addition to some 28 of substantial character listed, defeated re- 
covery on policy, held question for jury. Jenkins v. John Hancock Mutual Life Ins. 
Co. CH. . 3 354 
668(7)—Whether insured was in good health at time life policies were delivered held for 
jury Whether insured had made false statement in application for life policy in 
respect to having consulted physician within previous five years held for jury. Wharton 
v. Aetna Life Ins. Co. (U. S.) 279 
668(7)--Whether negative answer of insured, blind in one eye, to question whether vision 
was impaired, was made with intent to deceive insurer, held for jury. Tison v. 
American Nat. Ins. Co. (Wash.) 1142 
ment of premiums. 
668 (8) sufficient to take to jury auestions whether life insurance policy 
was of accident policy, and whether premiums thereon were paid. Life 
& Casualty Ins. Co. of Tennessee v. Kinchin. (Ark.) 305 
668(8)—In action on pol which recited payment of first annual premium, question 
whether insured paid quarterly premiums subsequent to first payment acknowledged 
by application held for jury. Medling v. Abraham Tincoln Life Ins. Co. (Mo.) 1307 
(9). - Increase of risk. 
668(9)—In landlord’s action on fire policy covering barn, wherein still was operated sole 
Jury issue was whether increased risk was within plaintiff’s control. Schaffer v. Hampton 
Farmers Mutual Fire Ins. Co. (Minn.) 426 
668(9)—Whether installation and use of oven in connection with brooding of chickens 
in dwelling house increased fire hazard, so as to avoid fire policy, held jury question. 
Hartman v. Farmers’ Mut. Ins. Co. (Wash.) ; ; 1202 
(10). Loss and liability of insurer in general. 
668(10)—Whether insured suffered from boils within health policy provision, or whether 
another disease not within policy was primary cause of confinement, held question 
for jury. Wall v. Commonwealth Casualty Co. of Philadelphia, Pa. (Mo.) 1029 
668(10)—-Whether fire occurred during term of policy held properly submitted to jury as 
issue of fact. Eureka Security Fire & Marine Ins. Co. v. De Ross. (Tex.) 1360 
(11). —— Life or accident insurance. 


668(11)—Whether death of insured thrown from motorcycle which skidded when insured 
swerved and applied brakes resulted from accidental means within accident policy 
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held for jury. Whether insured’s violation of traffic laws by driving in center of 
street and speeding proximately caused accident, precluding recovery under accident 
policy. Whether insured knew, or should have known, of danger in operating motor- 
cycle as to preclude recovery under accident policy, held for jury. Davilla v. Lib- 
erty Life Ins. Co. (Calif.) ; a ae aye <3 1006 
668(11)—-Whether paralysis agitans contributed to death of insured accidentally breaking 
hip held for jury. Runyon v. Commonwealth Casualty Co. (N. J.) 201 
668(11)—Whether one absent and unheard from for more than seven years is dead is 
question of fact. Whether insured, absent and unheard from over seven years, was 
dead, justifying recovery on life policy, held question of fact for court trying case 
without jury. McLean v. Grand Lodge A. O. U. W. of South Dakota. (S. D.) 1315 
668(11)—Whether death of insured was accidental within meaning of double indemnity 
clause of life policy held for jury. Norris et al. v. New York Life Ins. Co. (U. S.) 547 
668(11)—In action on accident policy, whether insured, while intending to drink whiskey, 
drank wood alcohol by mistake. Im action on accident policy, whether insured’s disability 
was ‘due to wood alcohol poisoning held for jury. In action on accident policy, 
whether insured should have foreseen result of poisoning from drinking what he 
drank held for jury. McNally v. Maryland Casualty Co., Baltimore. (Wash.) iter. 
(12). —— Suicide. 
668(12)—In action to cancel policy, whether insured found dead near highway committed 
suicide or was robbed and slain held for jury. Jury, on sufficient evidence having 
found motive for suicide by insured, neither trial nor appellate court may question 
determination. American Life Ins. Co. v. Moynahan et al. (T'ex.) 99 
668(12)—Insanity of insured dying from self-inflicted gunshot wound held for jury, as 
respected right to recover on policy. Fidelity & Casualty Co. of New York v. 
Niemann. (U. S.) ; : 190 
668(12)—It is proper to direct verdict in favor of life insurance company where evidence 
is inconsistent with any reasonable hypothesis but suicide. Evidence that death of 
insured found unconscious in store with gunshot wound in head resulted from acci- 
dent rather than suicide held insufficient to raise question for jury. Frankel v. 


New York Life Ins. Co. (U. S.) : . 1297 
668(12)—-Evidence, warranted directed verdict for insurance companies on ground insured 

committed suicide. Proctor v. Preferred Acc. Ins. Co. of N. Y. (U. S.) 1383 
668(12)—In action on double indemnity rider of life policy, question of insured’s suicide 

held for jury. Wiger v. Mutual Life Ins. Co. of New York. (Wis.) .. ; . 399 


(13). Amount or extent of loss. 
668(13)—Where evidence tended to establish that one insured under employees’ group 
policy was totally disabled while employed, he was entitled to have case submitted to 
jury, though insurer’s evidence tended to contradict insured’s evidence. In action on 
total disability clause of life policy, whether insured was totally disabled while in 
employ of company insuring employee under group policy held for jury. Travelers’ 
Ins. Ce. v. Turner. (Ky.) &Rs 
668(13)—-Whether insured was treated throughout period of disability by licensed physician 
as required by indemnity policy held for jury. Henderson v. Continental Casualty 
Co. (Ky.) eaeead ; gas ; ey .1015 
668(13)—-Evidence on issue whether insured suffered total disability from facial paralysis 
held for jury. Where insured’s evidence tended to sustain claim of total disability, 
jury was judge of weight of evidence and credibility of witnesses. John Hancock 


Mutual Life Ins. Co. v. Cave. (Ky.) 1299 
668(13)—-In action on fire policy, evidence of loss and value held sufficient to justify sub 

ission to jury. Franklin Fire Ins. Co. of Philadelphia v. Orr. (Tex.) 172 
668(13)—-In action on truck fire policy, market value of truck when destroved by fire 

held for jury. Pennsylvania Fire Ins. Co. v. W. T. Waggoner Estate. (Tex.) ..1441 


668(13)—Whether prima facie case of recovery of double indemnity by reason of evidence 
showing insured died from gunshot would had been met was question for jury. 
Killingsworth v. A®tna Life Ins. Co. (U. S.) 553 

668(13)—Whether insured’s death was effected solely through accidental means within double 
indemnity provision of life policy held for jury. Jefferson Standard Life Ins. Co. v. 
Lightsey. (U. S.) ‘ a i ; ‘ 557 

668(13)—If it is unknown whether gun was discharged by some one else or in hands of 
insured, whether death was accidental, within double indemnity provision, is for jury. 
McClure v. New York Life Ins. Co. (U. S.) 1104 

668(13)—Whether death was accidental within double indemnity clause of life policy 
becomes question for jury, where any issue of facts exists regarding occurrence. 
Evidence held for jury whether death resulting from shooting was caused by acci- 
dents, means within double indemnity clause of life policy. Mutual Life Ins. Co. of 
New York v. Sargent. (U. S.) re 

(14). Notice, proof, and adjustment of loss. 

668(14)—Whether insured gave immediate notice as required by fire policy held for jury 
under evidence. Westchester Fire Ins. Co. of New York v. Green. (Ala.) 657 

668(14)—Whether preliminary notice of insured’s death complied with policy requirement 
for “immediate notice” held properly submitted to jury. Nelson v. National Acc. Soc. 


of New York. (Ia.) : bimwickinegee ffs nated iain G - Seecaens errr 
668(14)—Insured failing to show compliance with automobile theft policy requiring sworn 
statement of loss or insurer’s waiver thereof, insurer was entitled to directed verdict. 
Chauncev v. Royal Ins. Co. Ltd. (Mass.) 249 
668(14)—Failure to notify insurer of accident or suit against insured would not justify 
directed verdict for insurer in action to apply insurance money to satisfaction of 
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judgment. Wasserman v. Zurich General Accident & Liability Ins. Co., Limited. 
(Ohio.) SON ee Fae als chan aa aed Cee Re hd oe ee eae eee .1071 
668(14)—Whether | insurer actually received letter notifying it of insured’s total ‘disability 
held jury question under evidence. Mid-Continent Life Ins. Co. v. Tackett. (Okla.) 904 
668(14)—Whether notice given public liability insurer, 11 months after injury to person 
walking along sidewalk in front of plaintiff’s residence, was timely within policy re- 
quirement of immediate notice, held question for jury under evidence. George v. 
Aetna Casualty & Surety Co. (Nebr.) aaa oe 1461 
(15). Estoppel or waiver. 
668(15)—Whether fire insurer waived condition in policy regarding ownership and title of 
insured property held for jury. North River Ins. Co. v. Sanguinetti. (Ariz.) 663 
668(15)—-Where insured, knowing of fire loss when remitting delinquent premium did not 
notify insurer, who denied liability on obtaining information, mere retention of prem- 
ium was not sufficient to carry question of waiver of forfeiture to jury. American 
Ins. Co. of Newark v. Russell. (Ark.) : 108 
668(15)—Insured failing to show compliance with automobile theft policy provision requiring 
sworn statement of loss or insurer’s waiver thereof insurer was entitled to directed 


verdict. Chauncey v. Royal Ins. Co. Ltd. (Mass.) 249 
668(15)—-When evidence failed to show insured gave sworn proof of loss as required by 
burglary policy, or waiver thereof, refusal of directed verdict for insurer held error. 
Ray v. Fidelity & Deposit Co. of Baltimore, Md. (Mass.) 263 
668(15)—-Conflicting evidence of waiver of proofs of loss by statements of fire insurer’s 
adjuster held for jury. Johnson et al v. National Fire Ins. Co. (Mich.) 128 


668(15)—-Whether insurer’s adjusters stated that insurers would pay certin amount and 
no more, thus waiving proof of loss and appraisement, held for jury. Valisano v. 
Continental Ins. Co. of New York et al. (Mich.) 130 
668(15)—-Whether insurer waived tornado policy provision requiring insurer’s consent to 
assignment of policy on sale of insured property held for jury. American Packing 
Co. v. Milwaukee Mechanics Ins. Co. (Mo.) 138 
668(15)—Whether insurer waived forfeiture of policy by nonpayment of premium held 
for jury. Insurer’s conduct in accepting agent’s acts, not questioning his authority, 
and requesting additional proof from agent, tended to show ratification of waiver of 
lapse of policy sufficient for jury. Daniel v. Aetna Life Ins. Co. (Mo.) 337 
668(15)—Whether insurer waived right to declare life policy lapsed for nonpayment of 
premiums held fact question for jury. Whether application for reinstatement of life 
policy waived assured’s rights under policy for jury. Equitable Life Assurance 


Society of United States v. Smith ot RS SS. 3 ee eee 596 
668(15)—-Evidence respecting insurer’s waiver of ‘onlin ‘that fire ‘policy should be void 

on change in title to property held insufficient for jury. Gaillard et al. v. Globe & 

RR RETO EIGN ROR, EBRD on cia Se es cA pb ieee een milo nk eens x5 


668(15)—-Whether purchaser under executory ‘contract informed insurance agent, " when 
taking out fire policy on her interest, of the contract, purchaser’s interest thereunder, 
and other insurance, held for jury. Milhous v. Globe & Rutgers Fire Ins. Co. (S.C.)..1189 

668(15)—Evidence did not raise issue that insured waived right to recover for insurer’s 
negligent failure to settle for injuries caused by automobile. American Indemnity 
Co tA A Stree: ame Co REY onsen c cc pe ced soma Re ae ee a <a 

668(15)—Evidence that insurer, on receiving proofs of loss, by its acts and continued 
silence misled insured into believing that insurer denied liability, would raise fact 
issue of waiver by estoppel of further proofs of loss. Evidence regarding insurer’s 
waiver of proofs of loss held to raise jury question. Federal Surety Co. v. Smith. 
(Texas.) sg 7 CRE REO Rae 1402 

668(15)—Questions respecting waiver or estoppel of insurer as to proofs of loss of in- 
sured automobiles by fire held, under evidence, for jury. General Motors Acceptance 
Corporation v. American Ins. Co. (U. S.) ....... aS ; 1217 

§ 669. INSTRUCTIONS. 

(3). Cancellation of policy. 

669(3)—In action on automobile fire policy, instruction regarding sufficiency of proof of 

loss held not erroneous. Leach v. People’s Fire Ins. Co. (N. J.) 1226 
(4). Avoidance and forfeiture. 

669(4)—In action on fire policy, refusal to instruct that increase of hazard was “within 

the control and knowledge of insured” within policy, if insured or agent had ‘“‘reasonable 


cause to believe or know” of existence of still on premises, even in absence of actual 
knowledge held proper. St. Paul Fire & Marine Ins. Co. v. Bachmann. (U. S.) 647 
(10) Loss of property or indemnity and cause thereof. 
669(10)—In action on boiler explosion policy, requested charge held properly refused as 
denying liability for cracking of boiler, irrespective of whether it occurred as result of 


explosion. Im action on boiler explosion policy, instruction jury could not infer 

explosion from mere presence of crack in boiler held misleading and argumentative. 

Maryland Casualty Co. v. Terry. (Ala.) 258 
(71). _- Death of or injury to person insured and cause thereof 


669(11)—Instruction requiring jury, to exempt insurer from liability on life policy, to 
find that disease, from which insurer claimed insured was suffering when policy was 
issued, continued and _ resulted in insured’s death, held not’ reversible error. 
Childers v. National Life & Accident Ins. Co. (Mo.) Me 343 

669(11)—Instruction not to ascertain whether accident causing insured’s death would have 
happened had his age, health, or temperament been different held proper under evidence. 
Runyon v. Commonwealth Casualty Co. (N. J.) 201 


1566 


ee 


APE at OF Gp PANELED 


MEO NT BE Br 


romance 


— 


mp penPetHie 


PARE ER FEL) IRE RR SN REET ECAR SPER TENE SN Soe 


AS MURR RPA BIC SPORT 


f 








A PTI 


et NY 


Topical Index 


TT 


(12). Extent of loss and liability of insurer. 
669(12)—Instruction held not erroneous as authorizing verdict for insured, even though 
jury did not believe insured was continuously totally disabled between time of acci- 
dent and time of trial. Travelers’ Ins. Co. v. Turner. (Ky.) ...... nin dcaleelein iain 
669(12)—In beneficiary’s action based on double indemnity provision of life policy, _instruc- 
tion or meaning of such provision held not misleading. Jefferson Standard Life Ins. 
Co. v. Lightsey. (U. S.) eka neg natn once aces aks /e6 9 oe a eighty 4aiu's wiaicinaiaias . . 557 
669(12)—In surgeon’s action for total disability benefits under accident policy, instructions 
on subject of continuous “total disability” held to correctly state law. In_ surgeon’s 
action for benefits under total disability provision of accident policy, refusing de- 
fendant’s instructions on partial disability, held not error. United States Fidelity & 
Guaranty. Co, ¥. McCartliy, CU. Si) oo. och ceca ssacenesiscodnenee 3 OR 
669(12)—Instruction that monoxide poisoning was. within terms of double indemnity rider 
to life policy, and that it was death by bodily injury through external, violent, and 
accidental means, unless deceased took his own life, held proper under evidence. 
Wiger v. Mutual Life Ins. Co. of New York. (Wis.) .. 399 
$ 670. VERDICT AND FINDINGS. 
670—Finding that proof of loss furnished insurer was accepted as sufficient was not in 
irreconcilable conflict with finding that insured fully complied with contract. Mankin 
v. Southwestern Automobile Ins. Co. (Cal.) ................. pe SG 5 3 cee 
670—Finding that insured’s misrepresentations as to existence of tuberculosis in family 
were not material to risk could not be held erroneous as matter of law, where record 
contained neither policy provisions nor statement of facts——First Texas Prudential 
Ins. Co. v. Cevallos et al. (Tex.) 


889 


bai aa stains a ei Se Ne ar endorse ee 
670—Verdict in action on insurance policy held excessive in so far as penalty was allowed 
in addition to that authorized by instruction of court. Killingsworth v. A®tna Life 
Ins. Co. (U. ) EP PE TERT EO re Pee TE PEE atin erate CBs ; sibs: 
§ 674. APPEAL AND ERROR. 
674—In administratrix’ action on policy of insurance issued on life of deceased, judgment 
for administratrix was reversed. Beaty v. Massachusetts Protective Assn. (S. C.) . 364 
674—Appeal from judgment in action on insurance policy, statement of facts and provisions 
of policy not appearing, must be determined from trial court’s findings and conclusions. 
First Texas Prudential Ins. Co. v. Cevallos et al. (Tex.) wh Sale vie dated << 
XIX. Reinsurance. 
§ 681. CANCELLATION OR SURRENDER. 
681—In suit to cancel reinsurance agreement, evidence held insufficient to sustain charges 
of false representation and fraudulent concealment in procuring reinsurance, precluding 
cancellation. Commercial Casualty Ins. Co. et al. v. Southern Surety Co. of Des 
Moines, Iowa. (N. BD tk et aha canes at Ree rere tae Cue Mec eset ae wale a ae 842 
XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 
§ 687. NATURE AND SFATUS IN GENERAL, 
687—That fraternal association’s past counselors were entitled ex officio to sit on govern- 
ing bodies with presently elected representatives did not prevent association from 
having “representatives form of agreement’ required by statute. Order of United 
Commercial Travelers of America, Inc. (U. S.) ; ; 1388 
§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 
688—Statute exempting societies transacting insurance on fraternal plan from insurance 
laws, with exceptions, held inapplicable to benevolent association. Sheridan v. Thibo- 
daux Benevolent Assn. (La.) 320 


688—Statute barring insured’s statements as defense unless contained in application at- 
tached to policy held inapplicable to insurance certificate issued by mutual benefit 
association, copartnership. Thomas et al. v. Shreveport Mut. Benev. Ass’n. (La.) 1118 
688—Statute providing that policy and application constitute entire contract held limited 
to life insurance policies, and to be inapplicable to accident insurance. Order of 
United Commercial Travelers of America, Inc. v. Edwards. (U. S.) 1388 
§ 695. OFFICERS AND AGENTS. 
695—Benefit association held chargeable with knowledge of all facts acquired by collector 
of local lodge in discharge of his duties. Brotherhood of Railroad Trainmen v. Smith. 


(Tex.) 


378 

§ 698. SPECIAL FUNDS. 

698—Sum created by mutual benefit association for payment of death benefits may not be 
repaired by directors. Clifford v. Firemen’s Mut. Benev. Assn. of City of New York. 
(N. Y.) ccatemaiey cece essence tee eeeees med . 353 

698—Securities deposited with insurance commissioner by South Carolina Grand Lodge 
Knights of Pythias held not subject to satisfaction of judgment against Georgia Grand 
Lodge. Washington v. King. (S. C.) 92 

(B) THE CONTRACT IN GENERAL. 

§ 716. CHARTER OR ARTICLES OF INCORPORATION AS PART OF CONTRACT. 

716—Members of mutual benefit society are bound by its charter and by-laws and are 
conclusively presumed to have knowledge of them all. Kennard v. Travelers Pro- 
tective Ass’n. of America. (Va.) ; ; 1408 


§ 717. CONSTITUTION BY-LAWS OR RULES AS PART OF CONTRACT. 
| 
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§ 718. — EXISTING PROVISIONS. 
718—Contract provision that long-continued absence of insured, unheard of, should not 
be evidence of death until full term of insured’s expectancy of life expired, held 
void. Karst v. Chicago Fraternal Life Assn. (Mo.) 1302 
718—Laws of fraternal beneficiary association, respecting attempt by suspended member 
to become member, became part of life insurance contract. Sovereign Camp W. O. W. 
v. Cameron. (T'ex.) : é ‘ 1328 
718—Members of mutual benefit society are bound by its charter and by-laws and are 
conclusively presumed to have knowledge of them all. Kennard v. Traveler’s’ Pro- 


tective Ass’n. of America. (Va.) 1408 
§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 


(1). In general. 
719(1)—-Where application for membership in fraternal benefit society does not bind 
assured by amendments thereafter enacted, contract of indemnity is contained in con- 
stitution and rules then existing. Indemnity contract not binding assured by amend- 
ments thereafter enacted cannot be materially altered by amendments to constitution. 
McKinney v. Order of United Commercial Travelers of America. (Ohio.) 1211 
719(1)—Members to whom benevolent association mailed notice of by-law amendments 
regulating delinquent insurance premiums held charged with such notice. Grand Lodge 
Loyal Friends of America v. Lattimore. (Tex.) ; 381 
§ 723. MISREPRESENTATION, FRAUD OR BREACH OF WARRANTY. 
(2). Effect of misrepresentation breach of warranty or concealment. 
723(2)—Where insured’s answer to questions in application, made part of policy, are war- 
ranted to be true, falsity thereof forfeits policy, though made in good faith. Saltesz 
v. Sovereign Camp of the Woodmen of the World. (W. Va.) ; 1146 
(3). Statement as to age. 
723(3)—Where member of mutual benefit association misrepresented age, though being of 
over maximum age, and association, had it known facts, would not have issued in- 
surance certificate, certificate held void. Thomas et al. v. Shreveport Mut. Benev. 
Ass’n. (La.) a stor ate Sete os oe ees a ge . ee 
(4). Statement as to age. 
723(4)—Where member of mutual benefit association misrepresented age, though being of 
over maximum age, and association, had it known facts, would not. have issued insur- 
ance certificate, certificate held void. Thomas et al. v. Shreveport Mut. Benev. Ass’n. 
(La.) ox er > Ae : 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—In determining what constitutes insurance contract, certificate must be read as 
whole. Order of United Commercial Travelers of America, Inc. v. Edwards. (U.S.)..1388 
726—Policies of insurance in beneficial association in case of ambiguity are to be con- 
strued liberally in favor of assured. Kennard vy. Traveler’s Protective Ass’n. of 
America. (Va.) Casa R : a 1408 


(D) FORFEITURE OR SUSPENSION. 
§ 746. EFFECT OF SUSPENSION OF SUBORDINATE BODY. 


1118 








746—Fraternal organization’s purported suspension of local lodge held ineffective until 
proper notice, and even then could not avoid insured’s paid-up policy. Fraternal 
organization cannot suspend local lodge and avoid policies without giving members 
notice and opportunity to protect themselves. Emanuel v. General Grand Independent 
Order of Brothers and Sisters of Love and Charity of North and South America, 
Liberia and Adjacent Islands. (La.) 64 

§ 753 SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 

FEITURE. 


(1). In general. 
753(1)—Even if member was indebted for dues theretofore advanced for him, such fact 
did not justify collector of local lodge in applying to satisfaction thereof money tendered 
by member to discharge specific dues and secure reinstatement. Brotherhood of Rail- 


road T'rainmen v. Smith. (Tex.) 378 
(2). Person to whom payment may be made 
753(2)—Local officers obligated to collect and remit dues held agents of fraternal organiza- 
tion, not insured who, having paid dues, need not pursue them further. Emanuel v. 
General Grand Independent Order of Brothers and Sisters of Love and Charity of 
North and South America, Liberia and Adjacent Islands. (La.) 61 


753(2)—Member paying dues to local lodge in accordance with reguleticns is in good 
standing, regardless of whether dues are forwarded to grand lodge. Smith v. Most 
Worshipful St. John’s Grand Lodge of Free and Accepted Masons of State of 
Louisiana. (Ta.) ‘ bieteus siete ced ae ; 1120 

753(2)—Payment by member of benefit association to collector of local lodge held in effect 
payment to association under its constitution and laws. Custody of collector of local 
lodge of check given in payment of membership dues held custody of benefit asso- 
ciation. Brotherhood of Railroad Trainmen v. Smith. (Tex.) 378 


§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
755(1)—Local clerk of fraternal beneficiary association could not waive forfeiture of 
insurance policy without full knowledge of existing facts. Sovereign Camp W. O. W. 
v. Cameron. (Tex.) aha ; 1328 
(2). Powers of officers and agents. 
755(2)—Knowledge, if any, by local clerk of insured’s sickness held not binding upon 
fraternal beneficiary association, where clerk had no authority to waive anything when 
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accepting installments after forfeiture. Where only authority local clerk of association 
had was to receive money, his receipt thereof did not constitute waiver of ears 
forfeiture of policy. Sovereign Camp W. O. W. v. Cameron. (Tex.) 
(3). Demand, acceptance, and retention of assessments. 

755(3)—Benovolent association’s right to forfeit insurance for delinquency was not waived, 
where proper officials refused to accept delinquent premium and thereafter returned it. 
Grand Lodge Loyal Friends of America v. Lattimore. (Tex.) 

755(3)—By accepting delinquent and current dues without requiring health certificates, 
fraternal society waived forfeitures of life insurance policy. The Praetorians v. 
GG, CHE ced eeotccibcrcsdhess ec andewen sas usmenetion eeteeer ewer utetee mens 

755(3)—Under laws of fraternal beneficiary association, it was ‘not incumbent upon local 
clerk to demand written warranty of good health, or to inquire as to insured’s health 
when receiving delinquent installments. Local clerk’s acceptance of past due pre- 
mium installments while insured was sick did not constitute waiver of previous for- 
feiture, where contract provided that payment of unpaid installments was representa- 
tion that insured was in good health. Sovereign Camp W. O. W. v. Cameron. 
CRORE vckde cashew’ uh wun aire mares meae dada a outa ba anak eNO ae ends 

(4). Custom and course of dealing. 

755(4)—Benevolent association’s previous laxity in forfeiting insurance for delinquent pre- 
miums held not waiver of strict enforcement under published amendments to by-laws. 
Grand Lodge Loyal Friends of America v. Lattimore. (Tex.) ................0005. 

§ 758. REINSTATEMENT 

§ 763. WAIVER OF “OBJECTIONS. 

763—Where secretary of local lodge accepted overdue premium and issued receipt without 
required medical examination and retained premium several months until after insured’s 
death, suspension of certificate was waived. Moreau v. Woman’s Ben. Ass’n. of 
WCE. CER ioe ci awiiknns ces astasavas Sanmbacks wowed peat woes maaeeaee aun aan 

763—Fraternal society held ‘bound by acts of agent exclusively authorized to collect de- 
linquent dues and demand health certificates as prerequisites to reinstating policy. 
Where fraternal society’s agent waived health certificates and accepted delinquent dues 
without inquiry regarding insured’s health, reinstatement of policy followed as of 
right. Compliance with fraternal society’s by-laws requiring home officer’s approval of 
health certificates as prerequisites to reinstating policy held obviated by local agent’s 
waiving certificates. The Praetorians v. Krusz. (Tex.) 

(E) BENEFICIARIES AND BENEFITS. 


§ 767. INSURABLE INTEREST OF BENEFICIARY. 

767—Putative wife who married in good faith, but not concubine, has insurable interest in 
husband’s life. Smith v. Grand United Order of Odd Fellows of Louisiana, District 
Grand Lodge No. 21. (La.) ; . : 

§ 768. PERSONS WHO MAY BE BENEFICIARIES. 

§ 769. —— IN GENERAL. i 

769—Putative wife of insured, as beneficiary of life policy issued by fraternal order, 
held entitled to recover under policy. Putative wife of insured would be entitled to 
recover on life policy as dependent, unless lack of dependency’ was clearly shown. 
Smith v. Grand United Order of Odd Fellows of Louisiana, District Grand lodge 
No. 21. (La.) Naat E SHee Sia ‘ an a 

769—Putatie wvife of insured, as beneficiary of life ‘policy issued by fraternal order, 
in husband’s life. Smith v. Grand United Order of Odd Fellows of Louisiana, District 
Grand Lodge No. 21. (La.) 

§ 770. - STATUTORY PROVISIONS. 

770—Statute did not prevent insured from agreeing to make son-in-law beneficiary of 
part of insurance if he would pay dues and assessments. McCleery v. Woodmen of 

the World et al (Ore.) 

772. DESIGNATION OF BENEFICIARY 

773 - IN GENERAL. 

73—Fraternal benefit society, whose duty failed to insert in certificate names of two of 
three beneficiaries designated in application, designating them by initials, held liable 
to omitted beneficiaries. Sovereign Camp W. O. W. v. Nash et al. (Tex.) 

§ 779. CHANGE OF BENEFICTARY. 

§ 780. RIGHT TO CHANGE IN GENERAL. 

780—Insurer could change beneficiary if policy obtained from benefit association, provided 
new beneficiary was eligible under statutes. Farrow v. Grand United Order of Odd 
Fellows, District Grand Lodge No. 21. (La.) 

§ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 

782—Original beneficiary cannot defeat claim of beneficiary by refusing to surrender policy 
issued by beneficial association. Farrow v. Grand United Order of Odd Fellows, 
District Grand Lodge No. 21. (La.) 

782—Insured’s son-in-law paying dues and assessments under agreement insured would 
make him beneficiary of part of insurance had expectancy or equitable interest in 
benefit certificate. Insured held estopped from changing interest ot beneficiary paying 
dues and assessments in accordance with agreement. Insured’s agreement to make 
son-in-law beneficiary of part of insurance if he would pay assessments and dues was 

binding on the other beneficiary, who might be termed “privy”? to contract. McCleery 

v. Woodmen of the World et al. (Ore.) 

783 VESTED INTEREST OF BENEFICIARY. 


83—Reneficiary’s interest in policy issued hy bencfit association was contingent and could 
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become vested only on insured’s death without change of beneficiary. Farrow v. Grand 
United Order of Odd Fellows District Grand Lodge No. 21. (a.) 
783—Before insured’s death, right of beneficiary agreeing to pay assessments in return for 
share of benefit certificate held ‘‘expectant’’ and ‘‘contingent.” Right of beneficiary 
agreeing with insured to pay assessments on benefit certificate in return for share thereof 
is not ‘“‘vested’”’ until insured’s death. McCleery v. Woodmen of the World et al. (Ore.) 
783—Beneficiary named in certificate of fraternal benefit association has no vested right. 
Modern Woodmen of America v. Woodden et al. (U. S.) 
§ 784. MODE OF CHANGING DESIGNATION. 
(1). In general. 
784(1)—Requested change of beneficiary will not be treated as made, where insured did 
nothing to effect it after new beneficiary became qualified. Mode of changing bene- 
ficiary, provided by insurer’s by-laws, must be followed as far as insured can. 
Modern Woodmen of America v. Gray et al. (Calif.) ee ak 
784(1)—Equity will treat change of beneficiary as having been legally made if it is 
beyond power of insured under benefit certificate to comply literally with regulations of 
association. Modern Woodmen of America v. Woodden et al. (U. S.) 
(2). Death of member before change is completed. 
784(2)—Change of beneficiary under benefit certificate will be considered as having been 
completed if insured has done all in his power to change beneficiary, but dies before 
new certificate is issued. Original beneficiary held entitled to proceeds of benefit cer- 
tificate, where insured failed to observe association’s requirements as to indorsement 
of reauest for change of beneficiary and no new certificate was ever issued. Modern 
Woodmen of America v. Woodden et al. (U. S.) 
(3) Surrender of certificate. 
3)—Insured held entitled to have change of beneficiary effected, although he could not 
surrender policy, where he had substantially complied with by-laws of benefit associa 
tion. Insured’s failure to forward issuance of new policy by beneficial association did 
not defeat new heneficiary’s rights, where new policy was never issued. Farrow vy. 
Grand Todge Order of Odd ellows, District Grand Todge No. 21. (Ta.) 
(6) Who may make objection. 
784(6)—Insured’s f * to forward $1 for issuance of new policy could not be raised 
bv origit beneficiary as basis for defeating new bheneficiary’s rights. Farrow v. 
Grand United Order of Odd Fellows, District Grand Toodge No. 21. (Ta.) 
784(6)—-Requirements as to change of beneficiary, if complied with to satisfaction of frater- 
nal benefit association or if waived by society during life of insured by issuing new 
certificate to new beneficiary, cannot be availed of to support claim of former bene- 
ficiary. Modern Woodmen of America v. Woodden et al. (U. S.) 
(7). Estoppel and waiver as to mode of change. 
784(7)—-Fraternal benefit association cannot waive compliance with its by-laws and_in- 
structions relative to change of beneficiary except during life time of insured. Modern 
Woodmen of America v. Woodden et al. .(U. S.) 
§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 
785—-Fraternal benefit certificate held in effect to provide that, if member surviving bene- 
ficiary, proceeds should go to member’s surviving children, but, if beneficiary surviv- 
ing member, beneficiary took proceeds. Fraternal insurance contract held to show 
intent that beneficiary to take must survive insured. Beneficiary and insured having 
perished in common disaster, insurance went to insured’s surviving children to ex- 
clusion of beneficiary’s administrator and minor child. Administrator of beneficiary 
perishing in same disaster with insured held not entitled to reimbursement for pre- 
miums paid by beneficiary under agreement she should be named beneficiary. Sovereign 
Camp, W. O. W.-v. McKinnon et al. (U. S.) 
§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
§ 787. —— IN GENERAL, 
787—Defenses of fraud and breach of warranty held not available in action on_ benefit 
certificate, where answer followed expiration of incontestability period. Strzelicka v. 
Chicago Fraternal Life Ass’n. (N. Y.) : of 601 
787—Indorsement on policy in benefit society that benefits are subject to constitutional pro- 
visions of association when member receives bodily injury held not to create am- 
biguity. Kennard v. Traveler’s Protective Ass’n. of America. (Va.) 1408 
§ 791. AMOUNTS OF BENEFITS 
(1). Death benefits. 
791(1)—Provision in benevolent association’s insurance certificate for payment to bene- 
ficiary in proportion to current assessments available in insured’s death, not exceeding 
specified amount, is enforceable. Grand Lodge Loyal Friends of America v. Latti- 
more. (Tex.) ; arate : 
§ 795. RIGHTS OF REPRESENTATIVES OF INSURED. 
795—Policy prohibiting payment to beneficiary causing insured’s death held not thereby 
avoided, but recovery could be had for benefit of insured’s children. Unless otherwise 
provided, fraternal insurance policy does not lapse because beneficiary caused insured’s 
death, but resulting trust arises for insured’s dependents. Polish National Alliance 
of United States of North America v. Crowley et al. (Ohio.) : é 


§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 
800—Benefit association limiting membership to person engaged in one hazardous occu- 
pation held not amenable to statute imposing payment of damages and attorney’s 


fees for failure to settle claim promptly. Brotherhood of Railroad Trainmen v. 
Smith. (Tex.) : ea ; 
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(F) ACTIONS FOR BENEFITS. 


§ 806. GROUNDS OF ACTION. 

806—On local lodge’s failure to notify Grand Lodge of insured’s death and collect policy 
as contemplated by by-laws, beneficiary properly sued therefor. Emanuel v. General 
Grand Lodge Independent Order of Brothers and Sisters of Love and Charity of 
North and South America, Liberia and Adjacent Islands. (La.) 61 

$ 812. LIMITATIONS. 

812—Where there were no. negotiations with reference to payment of loss, fraternal asso- 
ciation retaining proofs and certificate did not waive limitation period applicable to 
action for death benefits. Beneficiary’s ignorance of limitation in certificate held not 
excuse for failure to sue within time. Strzelicka v. Chicago Fraternal Life Ass’n. 
cM. -¥.) ; Reeunes rat : ‘ i 601 

§ 815. PLEADING. 

(1). Declaration, complaint, or petition. 

815(1)—Plaintiff suing on policy need not allege death did not result in manner relieving 
insurer from liability under policy; insurer has burden of pleading and proving by 
preponderance of evidence defense that insured died by self-destruction or voluntary 
exposure, relieving insurer from liability. Order of United Commercial Travelers of 
America vy. Watkins. (Ohio.) pa 724 

815(1)—Rendering judgment for beneficiary suing on benefit certificate held fundamental 
error, where beneficiary failed to allege relationship to, or dependency upon, insured. 





Grand Court of Texas, Order of Calanthe v. Smith. (Tex.) 923 
§ 816. EVIDENCE. 
§ 817. — PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general 


817(1)—Presumption exists that change of beneficiary under life policy was regular, 
in absence of proof to contrary. Smith v. Grand United Order of Odd Fellows of 
Louisiana, District Grand Lodge No. 21. (La.) 1115 

817(1)—Administrator of beneficiary of fraternal benefit certificate had burden of showing 
beneficiary survived insured where both were killed in common disaster. Sovereign 
Camp, W. O. W. v. McKinnon et al. (U. S.) .. 289 

(2). Matters of avoidance or forfeiture. 

817(2)—Plaintiffs suing on life policy, upon defense that insured was not in good standing 
with insurer lodge, had burden to show that dues were paid to local secretary within 
time fixed in charter and by-laws. Alton et al. v. Most Worshipful St. John’s Grand 
Lodge, A., F. & A. M. of Louisiana. (La.) ‘ 1121 


(3). Cause of death or injury. 
817(3)—Evidence consistent with death by accident or by suicide raises presumption against 
suicide sufficient to sustain beneficiary’s burden of proving prima facie case of accidental 
death; evidence merely counterbalancing presumption against death by suicide does not 
defeat recovery on policy. Order of United Commercial ‘Travelers of America v. 
Watkins. (Ohio.) ee , .. 724 
§ 818. WEIGHT AND SUFFICIENCY. 
(4). Death or injury and cause thereof. 
818(4)—In action on life benefit certificate, evidence regarding habits, characteristics, dis- 
position, plans, and statements of insured who had disappeared tending to show in- 
tention to return home, held admissible. Karst v. Chicago Fraternal Life Assn. 


(Mo.) ote aia Sea ; 1302 


§ 819. —— WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Beneficiary suing on life policy, by offering policy and proving change of bene 
ficiary in her favor, made out prima facie case. requiring insurer to establish that 
beneficiary was not properly changed. Smith v. Grand United Order of Odd Fellows 
of Louisiana, District Grand Lodge No. 21. (La.) 


(2). Matters of avoidance or forfeiture. 
819(2)—-Fraternal organization, to defeat recovery on paid-up policy, must prove with 
certainty that local lodge was suspended when insured died; such defense being 
technical... Emanuel v. General Grand Independent Order of Brothers and Sisters 
of Love and Charity of North and South America, Liberia and Adjacent Islands. (La.) 61 
819(2)—Evidence established that deceased paid local lodge sufficient money to cover dues 
until his death, placing policy in effect notwithstanding failure of local lodge to forward 
money to grand lodge. Smith v. Most Worshipful St. John’s Grand Lodge of Free 
and Accepted Masons of State of Louisiana. (La.) 1120 
819(2)—Evidence failed to show that insured’s dues were paid to insurer lodge’s local 
secretary precluding recovery on policy. Alton et al. v. Most Worshipful St. John’s 
Grand Lodge, A., F. & A. M. of Louisiana. (La.) ‘ 
(3). Estoppel or waiver. 
819(3)—Facts held to sustain finding that fraternal association waived strict performance 
of timely payment of monthly dues. Gleason v. Duluth Nest No. 1200, Order of 
mk OG a; CRS cies F040 a virenaas cows axnandeetenacuaas tin: tad 3 eae Ween 898 
819(3)—Evidence supported implied finding that benefit association waived prior for- 
feiture of member’s benefit certificate and his formal reinstatement ” his local lodge. 
Brotherhood of Railroad Trainmen v. Smith. (Tex.) ..... ‘ wa oiee oe 
(4). Death or injury and cause thereof. 
819(4)—Plaintiff suing on policy need not allege death did not result in manner relieving 
insurer from liability under policy; insurer has burden of pleading and proving by pre- 
ponderance of evidence defense that insured died by self-destruction or voluntary 
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exposure, relieving insurer from liability. Evidence consistent with death by accident 
or by suicide raises presumption against suicide sufficient to sustain beneficiary’s burden 
of proving prima facie case of accidental death; evidence merely counterbalancing 
presumption against death by suicide does not defeat recovery on — Order of 
United Commercial Travelers of America vy. Watkins. (Ohio.) . ose 
825. —— QUESTIONS FOR JURY. 

825(3)—In action on life benefit certificate, whether insured died shortly after disap- 
pearance and before next payment of premium was due held for jury. Karst v. 
Pas Fraternal Life Assn. (Mo.) . 

6. —— INSTRUCTIONS. 
(1). In general. 

$26(1)—Insurer’s instruction based upon void provision regarding effect of long con- 
tipued absence of insured unheard of held properly refused. Karst v. Chicago Fraternal 
Life Assn. (Mo.) 


724 


1302 








